Z

C DEPARTMENT OF JOSH STEIN « Governor
HEALTH AND DEVDUTTA SANGVAI « Secretary
HUMAN SERVICES MARK PAYNE - Director, Division of Health Service Regulation

VIA EMAIL ONLY
July 22, 2025
Denise Gunter
Denise.gunter@nelsonmullins.com
No Review
Record #: 4834
Date of Request: July 2, 2025
Business Name: Novant Health-Norfolk, LLC
Business #: 3704
Project Description: Change in indirect ownership structure
County: Statewide

Dear Denise Gunter:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your correspondence regarding the project described above. Based on the
representation in your request and the CON law in effect on the date of this response to your request,
the project as described is not governed by, and therefore, does not currently require a certificate of need.
If the CON law is subsequently amended such that the above referenced proposal would require a
certificate of need, this determination does not authorize you to proceed to develop the above referenced
proposal when the new law becomes effective.

This determination is binding only for the facts represented in your correspondence. If changes are made
in the project or in the facts provided in the correspondence referenced above, a new determination as to
whether a certificate of need is required would need to be made by this office. As a reminder, it is
unlawful to offer or develop a new institutional health service without first obtaining a certificate of
need. The Department reserves the right to impose sanctions, including civil penalties and the
revocation of a license, upon any entity that offers or develops a new institutional health service
without first obtaining a certificate of need.

Please do not hesitate to contact this office if you have any questions.

Sincerely,

Caplal) Henrsy,

Crystal Kearney, Project Analyst

\777/1:&14,(4, )%We

Micheala Mitchell, Chief

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES -« DIVISION OF HEALTH SERVICE REGULATION
HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704
https://info.ncdhhs.gov/dhsr/ « TEL: 919-855-3873

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER



NELSON MULLINS NELSON MULLINS RILEY & SCARBOROUGH LLP
380 Knollwood Street

) Suite 530
Denise M. Gunter Winston-Salem, NC 27103
Attorney
T: (336) 774-3322 T: (336) 774-3300 F: (336) 774-3299
denise.gunter@nelsonmullins.com nelsonmullins.com

July 2, 2025
Via E-mail

Micheala Mitchell, Chief

Healthcare Planning and Certificate of Need Section
North Carolina Department of Health and Human Services
Division of Health Service Regulation

809 Ruggles Drive

Raleigh, North Carolina 27603

RE: Novant Health, Inc. and Novant Health-Norfolk, LLC
Business # 1341
Statewide

Dear Ms. Mitchell:

| am writing to notify the Agency of a change in the indirect ownership structure of
Novant Health-Norfolk, LLC. The Agency may recall that in November 2022, | notified
the Agency that Novant Health, Inc. (“Novant Health”) planned to contribute its outpatient
imaging assets to a newly formed joint venture entity, Novant Health-Norfolk, LLC. A
copy of the relevant correspondence is attached hereto as Exhibit A.

Novant Health owns 50.1% of Novant Health-Norfolk, LLC. Norfolk Intermediate
Holdings, LLC owns the remaining 49.9% of Novant Health-Norfolk, LLC. Norfolk
Management Services, LLC is the indirect parent of Norfolk Intermediate Holdings, LLC.
At the present time, two Novant Health subsidiaries collectively own approximately 28%
of Norfolk Management Services, LLC, and an unrelated third party (along with other
management holders) own the remaining approximately 72% of Norfolk Management
Services, LLC. In connection with the proposed transaction (the “Transaction”), Novant
Health and a new, unrelated third party will create a new limited liability company (the
“New HoldCo”) that will purchase 100% of the outstanding equity interests Norfolk
Management Services, LLC. The New HoldCo will be owned 50.1% by Novant Health
and 49.9% by the new, unrelated third party. The direct ownership interests in Novant
Health-Norfolk, LLC will not change as a result of the proposed transaction (the
“Transaction”), with Novant Health continuing to own 50.1% and Norfolk Intermediate
Holdings, LLC continuing to own the remaining 49.9%. As a result of the Transaction,

CALIFORNIA | COLORADO | DISTRICT OF COLUMBIA | FLORIDA | GEORGIA | ILLINOIS | MARYLAND | MASSACHUSETTS | MINNESOTA
NEW YORK | NORTH CAROLINA | OHIO | PENNSYLVANIA | SOUTH CAROLINA | TENNESSEE | TEXAS | VIRGINIA | WEST VIRGINIA
4911-0055-4322 v.1



Micheala Mitchell
July 2, 2025
Page 2

New HoldCo will become the indirect 100% owner of Norfolk Intermediate Holdings, LLC
(through direct ownership of 100% of Norfolk Management Services, LLC by one or more
Novant Health subsidiaries).

The Transaction does not involve the development or acquisition of any new
institutional health services as defined in the CON Law. As shown in the authorities found
in Exhibit A, the Agency has long held that the acquisition of membership interests in an
LLC does not require a CON. See also N.C. Gen. Stat. § 131E-176(16)a.-v.(definition
of new institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression
of one thing means the exclusion of others; thus, “when a statute lists the situations to
which it applies, it implies the exclusion of situations not contained on the list.”); Jackson
v. A Women’s Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998) (internal
citations omitted) (“[W]here a statute is explicit on its face, the courts have no authority to
impose restrictions that the statute does not express contain.”).

Accordingly, we respectfully request that the Agency issue its written determination
that the foregoing Transaction does not require CON review. Please let me know if you
need additional information or have any questions. Thank you for your time and
consideration.

With best personal regards.

Sincerely,

W Atz

Denise M. Gunter

Enclosure

4911-0055-4322 v.1



Exhibit A

NC DEPARTMENT OF ROY COOPER ¢ Governor
HEALTH AND KODY H. KINSLEY - Secretary
HUMAN SERVICES

MARK PAYNE - Director, Division of Health Service Regulation

VIA EMAIL ONLY
December 7, 2022
Denise M. Gunter
Denise.gunter@nelsonmullins.com
No Review
Record #: 4074
Date of Request: November 28, 2022
Business Name: Novant Health, Inc.
Business #: 1341
Project Description: Contribution of imaging assets and lease back from a joint venture which is held
with a controlling interest
County: Statewide

Dear Ms. Gunter:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your correspondence regarding the project described above. Based on the CON law in
effect on the date of this response to your request, the project as described is not governed by, and
therefore, does not currently require a certificate of need. If the CON law is subsequently amended such
that the above referenced proposal would require a certificate of need, this determination does not
authorize you to proceed to develop the above referenced proposal when the new law becomes effective.

This determination is binding only for the facts represented in your correspondence. If changes are made
in the project or in the facts provided in the correspondence referenced above, a new determination as to
whether a certificate of need is required would need to be made by this office.

Please do not hesitate to contact this office if you have any questions.

Sincerely,

ﬁ 3‘
Michael J. McKillip
Team Leader

Thiaaatn )%/M

Micheala Mitchell
Chief

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES -« DIVISION OF HEALTH SERVICE REGULATION
HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704
https://info.ncdhhs.gov/dhsr/ « TEL: 919-855-3873

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER
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Exhibit A

NELSON MULLINS RILEY & SCARBOROUGH LLP

The Knollwood, 380 Knollwood Street Suite 530
Denise M. Gunter Winston-Salem, North Carolina 27103
T: 336.774.3322 F: 336.774.3372 T:336.774.3300 F:336.774.3299
denise.gunter@nelsonmullins.com nelsonmullins.com

November 28, 2022

VIA EMAIL ONLY

Micheala Mitchell, Chief

North Carolina Department of Health and Human Services
Division of Health Service Regulation

Healthcare Planning and Certificate of Need Section

809 Ruggles Drive

Raleigh, North Carolina 27603
micheala.mitchell@dhhs.nc.gov

Re: Outpatient Imaging Joint Venture
Dear Ms. Mitchell:

On behalf of Novant Health, Inc. (“Novant”), | am writing to request the Agency’s
written confirmation that the following proposed transaction (the “Transaction”) does not
require CON review. Since the Transaction involves two open CONs, and to the extent
that the Transaction implicates N.C. Gen. Stat. § 131E-189, this letter also requests a
good cause transfer of these CONs pursuant to N.C. Gen. Stat. § 131E-189(c).

Description of the Transaction

Novant owns various imaging assets located in hospital outpatient departments
("HOPD”) and Independent Diagnostic Testing Facilities (“IDTF”), as well as mobile MRI
scanners that serve various host sites throughout North Carolina. Collectively, the HOPD
and IDTF locations are referred to as “Centers.” The imaging assets at the Centers
consist of different modalities, such as CT, ultrasound, mammography, C-Arm, DEXA, x-
ray, fluoroscopy, and MRI (collectively, “Imaging Assets”). A spreadsheet identifying the
Centers and their imaging assets is attached hereto as Exhibit A'. Some of the mobile
MRI scanners are not located at the IDTF locations shown in Rows 18-35 of Exhibit A.
These mobile MRI scanners are included as part of the Transaction and are also Imaging
Assets. They are included in Rows 39-46 of Exhibit A.

T Exhibit A is provided in both .pdf and Excel formats.

CALIFORNIA | COLORADO | DISTRICT OF COLUMBIA | FLORIDA | GEORGIA | MARYLAND | MASSACHUSETTS
MINNESOTA | NEW YORK | NORTH CAROLINA | OHIO | SOUTH CAROLINA | TENNESSEE | TEXAS | VIRGINIA | WEST VIRGINIA
4883-9102-3936 v.1



Exhibit A

Micheala Mitchell
November 28, 2022
Page 2

Novant intends to contribute the Imaging Assets to a new joint venture company,
of which Novant will own a controlling interest of 50.1%. The remaining 49.9% of the joint
venture company will be owned by Norfolk Management Services, LLC.2 The joint
venture company is proposed to be called Novant Health-Norfolk, LLC. A copy of the
certificate of formation for Novant Health-Norfolk, LLC is attached as Exhibit B. Novant
Health-Norfolk, LLC will then lease the Imaging Assets back to Novant where they will
continue to be used at the Centers identified on Exhibit A to provide the same services
they currently provide at the same locations. The mobile MRI scanners listed on Rows
39-46 of Exhibit A will also be leased back to Novant where they will provide the same
services they currently provide at the same host sites they currently serve. A diagram
describing the transaction is attached as Exhibit C.

No new or additional health services will be offered as a result of the Transaction.
The Transaction does not involve any construction, relocation, or acquisition of other
Imaging Assets that Novant does not presently own.® At all times, the Imaging Assets
will be under Novant’s sole control and will be used solely by Novant to provide health
care services to Novant’s patients, using Novant’s charity care and related financial
assistance policies to ensure access by medically underserved patients. To the extent
there are CONSs for any of the Imaging Assets, Novant, as either a CON holder or the
ultimate parent entity of a CON holder, will continue to materially comply with these CONs.
The legal names of the Centers, their tax identification and NPI numbers will not change
as a result of this transaction; rather, the Centers will continue to operate as they always
have. Likewise, the mobile MRI scanners shown on Rows 39-46 of Exhibit A will continue
to operate as they always have.

Analysis

Pursuant to N.C. Gen. Stat. § 131E-178(a), the CON Law regulates “new
institutional health services,” which include, inter alia:

(1) The construction, development, or other establishment of a new health service
facility, such as a diagnostic center (N.C. Gen. Stat. § 131E-176(16)a.);

(2) The obligation by any person of a capital expenditure of more than $4 million
to develop or expand a health service or health service facility, or which relates
to the provision of a health service (N.C. Gen. Stat. § 131E-176(16)b.);

(3) The acquisition by purchase, donation, lease, transfer, or comparable
arrangement of MRI scanners (N.C. Gen. Stat. § 131E-176(16)f1.7); and

(4) The acquisition by purchase, donation, lease, transfer, or comparable
arrangement of major medical equipment, i.e., a single unit or system of
components that cost more than $2 million (N.C. Gen. Stat. § 131E-176(16)p.).

2 Norfolk Management Services, LLC does not own any health care facilities or services in North Carolina
and does not provide health care services.
3 Should that occur in the future, Novant will notify the Agency as necessary.

4883-9102-3936 v.1
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Micheala Mitchell
November 28, 2022
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This Transaction does not implicate any of the definitions of “new institutional
health services.” With respect to (1) above, the Transaction does not involve the
construction, development, or other establishment of a new health service facility. With
respect to (2) above, the Transaction does not involve the obligation by any person of a
capital expenditure of more than $4 million to develop or expand a health service or health
service facility or provide a new or additional health service. With respect to (3) and (4)
above, to the extent the acquisition of CON regulated assets is involved, Novant will own
the majority of Novant Health-Norfolk, LLC and continue to have exclusive possession,
use and control of the Imaging Assets, just as it does today.

The Agency has previously determined that a similar joint venture arrangement did
not require CON review. See Exhibit D attached hereto. In 2015, Vidant Radiation
Oncology (“VRO”) notified the Agency that two entities, Vidant Medical Center (“Vidant”)
and North Carolina Radiation Therapy Management Services, LLC (“NCRT"), planned to
contribute their existing linear accelerators to a single joint venture, VRO. The two
contributing members, Vidant and NCRT, each owned 50% of VRO. The initial
establishment of VRO and the contribution of the linear accelerators to VRO did not
require a CON. Later, in 2019, the Agency reaffirmed its earlier position and allowed
VRO to acquire, without CON review, two additional linear accelerators and a CT scanner.
The VRO no review letters in Exhibit D cite ample precedent to support the position that
no CON is required for similar arrangements, and that precedent also applies here.

Similar to VRO, Novant Health-Norfolk, LLC merely serves as a conduit for
ownership. Notably, Novant’'s percentage ownership of Novant Health-Norfolk, LLC will
be the majority percentage, whereas in VRO, the ownership percentage was divided
equally between the members.

Good Cause Transfer

Novant and its affiliates have received CONs for two projects which are not yet
complete. In Project I.D. No. G-12208-22, Novant and Piedmont Imaging LLC received
a CON to replace a dedicated breast MRI scanner with a general use MRI scanner and
relocate it to Novant Health Imaging Piedmont in Winston-Salem. See Exhibit E. In
Project 1.D. No. F-11990-20, Novant and Presbyterian Breast Center, LLC received a
CON to relocate a diagnostic center to a new site in Mecklenburg County, replace some
existing equipment and add certain additional equipment. See Exhibit F. Each CON is
currently being developed. The Transaction involves both of these projects. These CONs
will continue to be developed by Novant exactly as described in the CON applications.
Novant will materially comply with any conditions on these CONs and will control the
projects as 50.1% owner of the Novant Health-Norfolk, LLC. Nevertheless, to the extent
that this Transaction may implicate N.C. Gen. Stat. § 131E-189, Novant respectfully asks
the Agency to deem this a good cause transfer of these CONs to the joint venture
pursuant to N.C. Gen. Stat. § 131E-189(c).

4883-9102-3936 v.1
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Accordingly, Novant respectfully requests the Agency’s written confirmation that
the foregoing Transaction does not require CON review. Novant further requests
confirmation that the good cause transfer provision of N.C. Gen. Stat. § 131E-189(c)
applies to the CONs for Project I.D. No. G-12208-22 and Project I.D. No. F-11990-20.

If you should need any further information, please do not hesitate to let me know.

Thank you for your time and consideration.

Sincerely,

Denise M. Gunter

DMG:pfb
Enclosures
cc: Derek L. Hunter, Esq. (with enclosures)(via email)

4883-9102-3936 v.1



Exhibit A

Novant Health, Inc. Exhibit A

HOPD/IDTF/Mobile O Assets
# MRI MRI CON Fixed Mobile
Novant Health HOPD Centers County Facility ID/Hosp Lic  |Legal Entity Address canners Project ID CT us C-Arm DEXA X-Ray Fluoro Notes:
Novant Health Imaging - University Mecklenburg 943501/H0010 The Presbyterian Hospital 8401 Medical Plaza Drive, Suite 110, Charlotte, NC 28262 0 - X X X X X X
Novant Health Imaging - Museum Mecklenburg 943501/H0010 The Presbyterian Hospital 2900 Randolph Road, Charlotte, NC 28211 1 F-002332-85 X X X X X
Novant Health Imaging - Monroe Mecklenburg 943501/H0010 The Presbyterian Hospital 2000 Wellness Boulevard, Suite 110, Monroe, NC 28110 0 - X X X X X
In process of moving to Suite 100 within
Novant Health Breast Center - Huntersville Mecklenburg 943501/H0010 The Presbyterian Hospital 10030 Gilead Road, Suite 330, Huntersville, NC 28078 0 - X X X MOB
*Dedicated Breast MRl is to be replaced as
Dx MRI & relocated to NHI Piedmont to be
Novant Health Breast Center - Forsyth Forsyth 923174/H0209 Forsyth Memorial Hospital 2025 Frontis Plaza Boulevard, Suite 123, Winston-Salem, NC 27103 1* G-7601-06 X X X X 3rd MRI ; Project I.D. No. G-12208-22
Novant Health Imaging - Kernersville Forsyth 923174/H0209 Forsyth Memorial Hospital 445 Pineview Drive, Suite 100, Kernersville, NC 27284 1 G-8196-08 X X X X
Novant Health Imaging - Maplewood Forsyth 923174/H0209 Forsyth Memorial Hospital 3155 Maplewood Avenue, Winston-Salem, NC 27103 2 G-7387-05; Grandfathered X X X X X X
Novant Health Imaging - Julian Road Rowan 933436/H0040 Novant Health Rowan Medical Center, LLC 514 Corporate Circle, Salisbury, NC 28147 2 F-008314-09 X X X X X X
NC IDTF Center Legal Entity Address
Carolina Imaging of Fayetteville Onslow 980753 Carolina Imaging, LLC of Fayetteville 3628 Cape Center Drive, Fayetteville, NC 28304 2 M-5899-98; M-7924-07 X X X X X
Chapel Hill Diagnostic Imaging Wake - Chapel Hill Diagnostic Imaging, LLC 110 South Estes Drive, Chapel Hill, NC 27514 1 Grandfathered
2nd isa MQ "fixed mobile"; Dx Ctr CON
Coastal Diagnostic Imaging Onslow 050901 Jacksonville Diagnostic Imaging, LLC 3606 Henderson Drive, Jacksonville, NC 28546 2 P-7324-05/P-8326-09 X X X Project ID P-7193-04
Durham Diagnostic Imaging - Triangle Durham Durham Diagnostic Imaging, LLC 5107 South Park Drive, Suite 101, Durham, NC 27713 0 X X X X
Durham Diagnostic Imaging - Independence Park Durham 020375 Durham Diagnostic Imaging, LLC 4323 Ben Franklin Boulevard, Durham, NC 27704 1 X X X X X X
Novant Health Breast Imaging Center - Greensboro Guilford 190382 Triad Breast Imaging Center, LLC 3515 W Market Street, Suite 320, Greensboro, NC 27403 0 X X X Dx CCtr CON Proj ID G-11754-19
Novant Health Breast Imaging Center Langtree Iredell Presbyterian Imaging Centers, LLC 106 Langtree Village Drive, Suite 201, Mooresville, NC 28117 0 X
Center is relocating to new bldg being
constructed at 1701 Amherst Place,
Charlotte CON Proj ID F-11990-20
Novant Health Breast Center - Charlotte (Presbyterian) Mecklenburg The Presbyterian Hospital 1718 E. 4th Street, Charlotte, NC 28204 0 - X X X X (Presbyterian Breast Center, LLC)
Novant Health Imaging Ballantyne Mecklenburg Presbyterian Imaging Centers, LLC 14215 Ballantyne Corporate Place, Suite 140, Charlotte, NC 28277 1 F-5748-97 X X X X X
Novant Health Imaging Cabarrus Cabarrus 980835 Cabarrus Diagnostic Imaging, LLC 13460 Plaza Road Extension, Suite 150, Charlotte, NC 28215 1 B-5916-98 X X X
Novant Health Imaging Gastonia Gaston Mecklenburg Diagnostic Imaging, LLC 920 Cox Road, Suite 101, Gastonia, NC 28054 1 F8793-12 X X X MQ2 mobile is "fixed mobile"
Novant Health Imaging Mooresville Iredell Mecklenburg Diagnostic Imaging, LLC 118 Gateway Boulevard, Suite E, Mooresville, NC 28117 X X
*3rd MRI to be relocated from NH Breast
Center - Forsyth; Project I.D. No. G-12208-
Novant Health Imaging Piedmont (Forsyth) Forsyth 955506 Piedmont Imaging, LLC 185 Kimel Park Drive, Suite 100, Winston-Salem, NC 27103 2* G-6893-03; Grandfathered X X X X X X 22
Novant Health Imaging Southpark Mecklenburg 970309 Mecklenburg Diagnostic Imaging, LLC 6324 Fairview Road, Suite 120, Charlotte, NC 28210 2 F-7068-04; F-11946-20 X X X X
Novant Health Imaging Southpark Breast Center Mecklenburg Mecklenburg Diagnostic Imaging, LLC 6324 Fairview Road, Suite 105, Charlotte, NC 28210 0 X X X
Novant Health Imaging Steele Creek Mecklenburg Presbyterian Imaging Centers, LLC 13557 Steelecroft Parkway, Suite 1100, Charlotte, NC 28278 0 X X X X X
Novant Health Imaging Triad Guilford Triad Imaging, LLC 2705 Henry Street, Greensboro, NC 27405 1 Grandfathered X X X X X
Open MRI & Imaging of Asheville Buncombe 960927 Asheville Open MR, LLC 675 Biltmore Avenue, Suite A, Asheville, NC 28803 2 B-5492-96 X X X
NC Mobile MRIs not indicated above
Jacksonville Diagnostic Imaging, LLC - - Jacksonville Diagnostic Imaging, LLC 1 Mobile F-6626-02 MQ13 Mobile MRI
Cape Fear Diagnostic Imaging, LLC - Cape Fear Diagnostic Imaging, LLC 1 Mobile 0-6434-01 MQ15 Mobile MRI
Cape Fear Mobile Imaging, LLC - Cape Fear Mobile Imaging, LLC 1 Mobile 6665-02 MQ17 Mobile MRI
Foundation Health Mobile Imaging, LLC - - Foundation Health Mobile Imaging, LLC 1 Mobile J-7008-4 MQ19 Mobile MRI
Foundation Health Mobile Imaging, LLC - - Foundation Health Mobile Imaging, LLC 1 Mobile Grandfathered MQ23 Mobile MRI
Presby Mobile Presbyterian Mobile Imaging, LLC - - Presbyterian Mobile Imaging LLC 1 Mobile F-7164-04 Presby Il Mobile MRI
FMC Mobile Forsyth Memorial Hospital Inc. - - Forsyth Memorial Hospital, Inc. 1 Mobile G-7065-04 FMC/Forsyth Mobile MRI
Joint Venture - MQ5 Mobile; Novant owns
50% of the JV and intends to convey its
Mobile Imaging of North Carolina (MINC) - - Mobile Imaging of North Carolina, LLC 1 mobile M-6605-02 interest in this Transaction.
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Delaware

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF FORMATION OF “NOVANT HEALTH-NORFOLK,

LLC”, FILED IN THIS OFFICE ON THE TWENTY-THIRD DAY OF NOVEMBER,

A.D. 2022, AT 5:55 O CLOCK P.M.

hib

Jll'lr|'|l W, Bullock, Secretary of State )

7154536 8100
SR# 20224098028

Authentication: 204943223
Date: 11-28-22

You may verify this certificate online at corp.delaware.gov/authver.shtml
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Exhibit A

State of Delaware
Secretary of State
Division of Corporations

CERTIFICATE OF FORMATION Delivered 05:55 PM 11/23/2022
FILED 05:55 PM 11/23/2022

SR 20224098028 - FileNumber 7154536

OF
NOVANT HEALTH-NORFOLK, LLC

The name of the limited hability company is Novant Health-Norfolk, LLC (the
“Company”).

The address of the Company’s registered office in the State of Delaware is 251
Little Falls Drive, Wilmington, Delaware 19808 in the County of New Castle.
The name of the Company’s registered agent is Corporation Service Company.

The debts, obligations and Habilities of the Company, whether arising in contract,
tort or otherwise, shall be solely the debts, obligations and liabilities of the
Company, and no member or manager of the Company shall be obligated
personally for any such debt, obligation or lLiability of the Company solely by
reason of being a member or acting as a manager of the Company.

This Certificate of Formation is effective upon filing.

The Company shall have perpetual existence.

IN WITNESS WHEREOF, the undersigned has executed this Certificate of Formation

of Novant Health-Norfolk, LLC this 23" day of November, 2022.

By:_/s/ Suzanne M. Hoffman
Suzanne M. Hoffman, Authorized Person
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Exhibit A

Current Structure

Novant Health,
Inc. (“NH”)

100%

NH Wholly
Owned
Affiliates™

100%

NH Imaging
Assets**

*NH Wholly Owned Affiliates listed in their entirety on Attachment A
**NH Imaging Assets are listed in their entirety on Attachment A
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Exhibit A

Asset Transfer

Cash and Equity
Novant Health, .- B Norfolk

Inc. (“NH”) Management

Services, LLC

100%

NH Wholly
Owned
Affiliates 50.1%

100% 49.9%

NH Imaging Asset Contribution Novant Health-

Assets Norfolk, LLC
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Post-Closing Structure

Novant Health, 50%
Inc. (“NH")

Norfolk
Management
Services, LLC

50.1% 49.9%

Novant Health-
Norfolk, LLCA

A All assets from Attachment A are held by Novant Health-Norfolk, LLC
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NC DEPARTMENT OF ROY COOPER ¢ Governor
HEALTH AND MANDY COHEN, MD, MPH « Secretary
HUMAN SERVKCES MARK PAYNE -« Director, Division of Health Service Regulation

October 9, 2019

Gary Qualls

430 Davis Drive

Suite 400

Morrisville, NC 27560

No Review

Record #: 3078

Business Name: Vidant Radiation Oncology, LLC

Business #: 2324

Project Description:  Vidant Radiation Oncology, LLC (VRO) acquisition of two Linacs and one
CT scanner from VRO’s current members, Vidant Medical Center and North
Carolina Radiation Therapy Management Services, LLC

County: Pitt

Dear Mr. Qualls:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your correspondence regarding the above referenced proposal. Based on the CON law
in effect on the date of this response to your request, the proposal described in that correspondence is
not governed by, and therefore, does not currently require a certificate of need. If the CON law is
subsequently amended such that the above referenced proposal would require a certificate of need, this
determination does not authorize you to proceed to develop the above referenced proposal when the new
Iaw becomes effective.

You may need to contact the Agency’s Acute and Home Care Licensure and Certification Section to
determine if they have any requirements for development of the proposed project.

This determination is binding only for the facts represented in your correspondence. If changes are made
in the project or in the facts provided in the correspondence referenced above, a new determination as to
whether a certificate of need is required would need to be made by this office.

Please do not hesitate to contact this office if you have any questions.

Martha J. Frisone
Chief

ce: Acute and Home Care Licensure and Certification Section, DHSR

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES ¢ DIVISION OF HEALTH SERVICE REGULATION
HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704
https:/finfo.ncdhhs.gov/dhsr/ « TEL: 919-855-3873

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER
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Yakaboski, Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>
Sent: Wednesday, October 02, 2019 3:20 PM
To: Yakaboski, Greg

Subject: [External] RE: additional question

Greg:

In response to your question by phone earlier today, this e-mail clarifies that, once the transaction described in
my August 22, 2019 VRO No Review Request occurs:

1. VRO will have 100% ownership of the two linacs and one CT scanner described in the August 22 letter
(in Ahoskie and Roanoke Rapids); and

2. As represented on page 1 of my August 22 letter, VRO is -- and will continue to be -- a joint venture
between Pitt County Memorial Hospital, Incorporated, d/b/a Vidant Medical Center (“Vidant™) and North
Carolina Radiation Therapy Management Services, LLC (“NCRT”).

Let me know if I can assist with any other questions.

Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>
Sent: Wednesday, October 2, 2019 8:56 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: additional question

Morning Gary,

An additional question has come up re: VRO No Review request. Is there a good time for a phone call either today or
tomorrow?

Thanks,
Greg

Sincerely,

Gregory 3. Yakaboski
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Gregory F. Yakaboski

Project Analyst

Division of Health Service Regulation, Certificate of Need
NC Department of Health and Human Services

Office: 919-855-3873
Greg.Yakaboski@dhhs.nc.gov

809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704

Twitter | Facebook | YouTube | LinkedIn

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email,

This electronic message contains information from the law firm of K&L Gates LLP. The conlents may be privileged and confidential and are intended for
the use of the iniended addressee(s) only. If you are not an inlended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contact me at Gary.Qualls@klgates.com.
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Yakaboski, Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Tuesday, October 01, 2019 10:48 AM

To: Yakaboski, Greg

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner

Correct
Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Tuesday, October 1, 2019 10:47 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner

Hey Gary,

One last question. | have to put down a County on the letter.... | put Pitt County since it is my understanding that VRO is
operated out of Vidant in Greenville... is this correct?

Thanks,
Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Monday, September 30, 2019 3:43 PM

To: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner

919-466-1182

Thanks

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Monday, September 30, 2019 3:42 PM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner
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Raleigh, NC 27699-2704

Twitter | Facebook | YouTube | LinkedIn

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email.

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and confidential and are intended for
the use of the intended addressee(s) only. If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please conlact me at Gary.Qualls@klgates.com.

This electronic message conlains information from the law firm of K&L Gates LLP. The contenls may be privileged and confidential and are intended for
the use of the intended addressec(s) only. If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contlacl me al Gary.Qualls@klgates.com.

This eleclronic message contains information from the law firm of K&L Gates LLP. The conlents may be privileged and confidential and are intended for
the use of the intended addressce(s) only. If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contaclt me al Gary.Qualls@klgates.com.
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Yakaboski, Greg ] _

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Wednesday, September 18, 2019 11:24 AM

To: Yakaboski, Greg

Subject: [External] RE: No Review Request dated 8/22/19 for VRQ's acquisition of additional

Linear Accelerators and a CT Scanner from current members

mail. Doinot elick fin

Greg:
Sorry, I got tied up.

This is a different project, in different locations, than the ones you referenced below. The projects you
referenced below involve radiation oncology equipment in Greenville. The two sites at issue in my August 22
letter are in Ahoskie and Roanoke Rapids, and my August 22 request deals exclusively with equipment in those
two locations. However, the same entity is involved, Vidant Radiation Oncology (“VRO™), as in the projects
you referenced below.

As background in my August 22 request, I referenced the Agency’s 2015 approval to merge the radiation
oncology assets of Vidant and NCRT into VRO to remind the Agency of how VRO was formed and the assets
VRO currently holds. I also referenced the 2015 approval because it is precedent for allowing this new request
for the Ahoskie and Roanoke Rapids sites.

Let me know if you have any further questions.

Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Tuesday, August 27,2019 10:27 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: No Review Request dated 8/22/19 for VRO's acquisition of additional Linear Accelerators and a CT Scanner from
current members

Good Morning Gary,
Actually just left you a voice mail, then discovered I had a follow up question, so sent this email.

Questions re: the No Review Request that you sent over...



Exhibit A
#1) Does this involve the facility “Vidant Radiation Oncology Center at VMC FID #170020” or is this

something different?

#2) Does this involve Project ID # Q-11292-17 re: “Vidant Radiation Oncology Center at VMC FID
#170020” Project Description “Relocate five existing linear accelerators, two from NC Radiation Therapy
Center and three from Leo Jenkins Cancer Center (replacing four) to a new outpatient cancer center at Vidant
Medical Center which is currently under construction for a total of five linear accelerators upon project
completion”

Overall, as part of your response, please explain the relationship of the No Review request with the facility and
project identified above.

Thanks,
Greg

Sincerely,

Gregony 3. Yakaboski

Gregory F. Yakaboski

Project Analyst

Division of Health Service Regulation, Certificate of Need
NC Department of Health and Human Services

Office: 919-855-3873
Greg.Yakaboski@dhhs.nc.gov

809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704

Twitter | Facebook | YouTube | LinkedIn

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email.

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and confidential and are intended for
the use of the intended addressee(s) only. I you are not an intended addressee, note that any disclosure, copying, distribution, or use of the conlents of
this message is prohibiled. If you have received this e-mail in error, please contacl me al Gary.Qualls@klgates.com.
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Yakaboski, Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Wednesday, September 11, 2019 1:09 PM

To: Yakaboski, Greg

Subject: RE: [External] RE: No Review Request dated 8/22/19 for VRO's acquisition of additional

Linear Accelerators and a CT Scanner from current members

Thanks. Will respond very soon.
Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Wednesday, September 11, 2019 12:56 PM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: FW: [External] RE: No Review Request dated 8/22/19 for VRQ's acquisition of additional Linear Accelerators and
a CT Scanner from current members

Hey Gary,

Just a very low key reminder re: this letter and my questions/additional information request. Realize that you
have been very busy.... am under no time deadline but just wanted to bring this back to your attention in case
you had a time deadline.

Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Tuesday, August 27, 2019 10:32 AM

To: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Subject: [External] RE: No Review Request dated 8/22/19 for VRO's acquisition of additional Linear Accelerators and a CT
Scanner from current members

Will do
Thanks

Gary
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Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email.
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From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Tuesday, August 27, 2019 10:32 AM

To: Yakaboski, Greg

Subject: [External] RE: No Review Request dated 8/22/19 for VRO's acquisition of additional

Linear Accelerators and a CT Scanner from current members

uspicious email as a

Will do
Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Tuesday, August 27, 2019 10:27 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: No Review Request dated 8/22/19 for VRO's acquisition of additional Linear Accelerators and a CT Scanner from
current members

Good Morning Gary,
Actually just left you a voice mail, then discovered I had a follow up question, so sent this email.
Questions re: the No Review Request that you sent over...

#1) Does this involve the facility “Vidant Radiation Oncology Center at VMC FID #170020” or is this
something different?

#2) Does this involve Project ID # Q-11292-17 re: “Vidant Radiation Oncology Center at VMC FID
#170020” Project Description “Relocate five existing linear accelerators, two from NC Radiation Therapy
Center and three from Leo Jenkins Cancer Center (replacing four) to a new outpatient cancer center at Vidant
Medical Center which is currently under construction for a total of five linear accelerators upon project
completion”

Overall, as part of your response, please explain the relationship of the No Review request with the facility and
project identified above.

Thanks,
Greg
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Via Hand Delivery

Martha J. Frisone, Chief

Healthcare Planning and Certificate of Need Section
Division of Health Service Regulation

N.C. Department of Health and Human Services
809 Ruggles Drive

Raleigh, NC 27603

Re: No Review Request for VRO’s Acquisition of Additional Linear Accelerators and a CT
Scanner from Current Members

Dear Ms. Frisone:

The purpose of this request is to inform the North Carolina Department of Health and
Human Services, Division of Health Service Regulation, Healthcare Planning and Certificate of
Need Section (the “Agency”™) of the contribution of existing radiation oncology equipment and
services by the two existing members of Vidant Radiation Oncology (“VRO™) into VRO.

As you know from a prior No Review Decision approval (Exhibit A), VRO is an existing
joint venture between Pitt County Memorial Hospital, Incorporated, d/b/a Vidant Medical Center
(“Vidant”) and North Carolina Radiation Therapy Management Services, LLC (“NCRT”). NCRT
is a controlled affiliate of 21st Century Oncology. We ask that the Agency confirm that Vidant’s
and NCRT’s respective contributions of two existing linear accelerators (“linacs”), and NCRT’s
contribution of a CT scanner, to VRO are not reviewable as a new institutional health service under
the North Carolina Certificate of Need (“CON”) law.

I. Prior CON Approval for VRO.

By letter dated August 12, 2015, the Agency approved Vidant’s and NCRT’s initial
contribution of linacs and related radiation oncology assets to VRO ownership (the “Original VRO
Transaction™). See Exhibit A (Agency’s August 12, 2015 VRO No Review Decision Approval and
July 31, 2015 Request, and related exhibits thereto). VRO has now operated those assets for a
number of years.

303384939 v1
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Martha J. Frisone, Chief
August 22, 2019

Page 2

II. Obtaining VRO’s Interest in the Equipment Does Not Require a CON.

VRO now seeks to acquire 100% ownership of two additional linacs and one CT scanner
(collectively the “New VRO Equipment”) currently owned by VRO members, Vidant and NCRT,
respectively. Specifically, the New VRO Equipment is comprised of:

1. A linear accelerator operated by a Vidant-related entity' in Ahoskie (the “Ahoskie
Equipment”); and

2. A linear accelerator and CT scanner operated by NCRT in Roanoke Rapids (the “Roanoke
Rapids Equipment”).

This is a related-party transaction. In other words, a separate, third party will not be
obtaining ownership of the New VRO Equipment. Instead:

1. For the Ahoskie Equipment, Vidant, the Ahoskie Equipment 100% owner, will become
the 50% owner. NCRT will become the other 50% owner through VRO ownership.

2. Likewise, for the Roanoke Rapids Equipment, NCRT, the Roanoke Rapids Equipment
100% owner, will become the 50% owner. Vidant will become the other 50% owner
through VRO ownership.

The New VRO Equipment will continue to be operated at the same locations at which they
are currently being operated. VRO’s ownership of the New VRO Equipment does not involve the
offering or expansion of any new health service facility, service or equipment, and the State’s
inventory of linacs and CT scanners will not change. No new or additional linacs (or other
regulated equipment) will be acquired or placed in operation in the State. As detailed below in
Section 11 below, this is similar to other membership changes in regulated equipment ownership,
which did not require a CON.

! Ahoskie Imaging, LLC and Radiation Services of North Carolina, LLC (the “Vidant Affiliates™)
collectively own the Ahoskie Linac a/k/a the Ahoskie Equipment. Those Vidant Affiliates are controlled
affiliates of East Carolina Health. In turn, East Carolina Health and Vidant are both part of the Vidant
Health System as related entities. The Vidant Affiliates currently allow the Ahoskie Equipment to be
operated by its affiliate East Carolina Health d/b/a Vidant Roanoke-Chowan Hospital, pursuant to a service
agreement, in separate business occupancy physical space from the main hospital building.

2

303384939 v1
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III.  Continuing to Use VRO as a Conduit for Linac Ownership is Not Regulated Under
CON Law.

Vidant and NCRT contributing their respective equipment to VRO does not require a CON.
The CON statute provides a lengthy and exclusive list of activities that constitute development of
a new institutional health service, requiring a CON. The contribution of equipment by a joint
venture member to its own joint venture that already actively provides health services is not
included on that list.

Pursuant to a well-established maxim of statutory construction, expressio unius est exclusio
alterius, those transactions not included in N.C. Gen. Stat. § 131E-176(16) do not require a CON.
See, e.g., In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003) (stating that “[u]nder the
doctrine of expressio unius est exclusio alterius, when a statute lists the situations to which it
applies, it implies the exclusion of situations not contained in the list™); see also Jackson v. A
Woman's Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998) (internal citations
omitted) (“Where a statute is explicit on its face, the courts have no authority to impose restrictions
that the statute does not expressly contain.”).

Via their initial joint venture established by the Original VRO Transaction, Vidant and
NCRT placed ownership rights of five (5) of their collective linacs into the joint venture, VRO.
Vidant and NCRT each own 50% of VRO. As we observed in that Original VRO Transaction
Request (which the Agency approved), Vidant and NCRT continued to own those five (5) linacs
through their respective ownership of VRO. See Exhibit A.

Now, Vidant and NCRT, through their VRO venture, wish to add the New VRO Equipment
(i.e., the Ahoskie Equipment and Roanoke Rapids Equipment) to that same venture and each VRO

member will continue to own a 50% interest in their newly contributed equipment.

Iv. Prior Analogous Precedent.

The most relevant precedent for this approval is the initial establishment of VRO and the
contribution of the five (5) linacs discussed in Part III above. See Exhibit A, pp. 1-10. However,
many other previous Declaratory Rulings and No Review Decisions demonstrate that a CON is
not required for similar membership interest changes pertaining to CON regulated equipment or
there is no CON policy advanced by a review where:

1. All of the regulated equipment or other items (and associated space) to be part of the
redesignation transaction at issue already exists and is currently being operated

(particularly when the existing owner will continue to have an ownership role in the future).

2. No regulated equipment will be added to or removed from the site at issue.

3. No new service lines will be added to the site at issue.

303384939 v1
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4. No regulated equipment or services will be relocated to or otherwise added to the relevant
State Medical Facilities Plan (“SMFP”) service area.

In those instances, the Agency and Division have reasoned that the CON law is not intended
to result in unnecessary CON reviews when the existing regulated asset or service will continue to
serve the same patient base in the same location, albeit through a different ownership structure.
See HCA Crossroads Residential Centers, The North Carolina Department of Human Resources,
327 N.C. at 579, 398 S.E. 2d at 470.

A. Original VRO Transaction Approval and Other Radiation Therapy Facility
Analogues.

In addition to the approval establishing VRO and the contribution of the five (5) linacs
discussed in Part 111 above (Exhibit A, pp. 1-10), the remainder of Exhibit A consists of numerous
Declaratory Rulings and No Review Determinations from the Division and the Agency approving,
without CON review, ownership structure changes to per se reviewable linear accelerators and
related assets. See N.C. Gen. Stat. § 131E-176(16)(f1)(5a).

B. Heart Lung Bypass Equipment Analogues

Another category of relevant precedent is found at pages 56-68 of Exhibit A.* Those No
Review Decision approvals pertained to WakeMed’s and Rex’s acquisition of heart-lung bypass
machines through ownership of the physician-owned entities that owned the equipment. Like
linear accelerators, the acquisition of a heart-lung bypass machine is technically per se CON-
reviewable. See N.C. Gen. Stat. § 131E-176(16)(f1)(5). However, as in other examples cited
throughout this Part IV, the Agency concluded that the CON law is not intended to be implicated
when existing equipment (otherwise per se reviewable) changes ownership, yet is already counted
in the CON and SMFP inventory and simply remains in the same place serving the same patient
base.

&8 Nursing Facility Analogues

Another category of such precedent is found in Exhibit B to this Request. Exhibit B
consists of Agency No Review Decision approvals for Rex Hospital (Ex. B, pp. 1-5) and Hugh
Chatham Memorial (Ex. B, pp. 6-18). See Agency’s April 7, 2014 Rex Hospital No Review
Decision Approval and March 24, 2014 Request to Obtain Separate License for Rex Rehabilitation
Center of Raleigh (and exhibits thereto).

2 These examples are contained in Exhibit A because they were cited in support of, and attached to, the
Original VRO Transaction No Review Request.

303384939 v1
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In both instances, the Agency found that no CON review was required where a skilled
nursing facility was removed from its associated hospital license and the nursing facility obtained
its own separate license from the hospital. Even though a new licensed health service facility was
technically created in both situations,® the Agency made the non-reviewability determination. In
these nursing facility examples, as in the instant request, the CON law is not intended to result in
unnecessary CON reviews when the existing CON-regulated equipment, beds, or services will
continue to serve the same patient base, in the same location. See HCA Crossroads Residential
Centers, The North Carolina Department of Human Resources, 327 N.C. at 579, 398 S.E. 2d at
470 ("[w]hen viewed in its entirety . . . the Certificate of Need Law reveals the legislature's intent
that an applicant's fundamental right to engage in its otherwise lawful business be regulated but
not be encumbered with unnecessary bureaucratic delay").

In both transactions, the CON and SMFP inventory of nursing home beds remained the
same, and those beds remained in the same place serving the same patient base. In the High

Chatham Memorial example, the ownership structure was also changing.

D. Hospital Splits

Exhibits C and D to this Request catalogue yet another area of similar agency
interpretations. Those Division Declaratory Rulings involved The Charlotte-Mecklenburg
Hospital Authority d/b/a Carolinas HealthCare System and Mercy Hospital, Inc. (collectively
“CHS”) and WakeMed, and their respective requests to change the licensure status of hospital
segments. In CHS’s November 2, 2012 Declaratory Ruling, the Division approved, without a
CON, the redesignation of the Mercy Vail Avenue Campus to be relicensed from the Mercy
Hospital license (License # H0042) to the Carolinas Medical Center license (License # HO071).
See Exhibit C, Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority
d/b/a/Carolinas Healthcare System and Mercy Hospital, Inc., November 2, 2012.

In the CHS Ruling, the Division cited a July 15, 2002 WakeMed Declaratory Ruling
(Exhibit D), in which the Division determined that no CON was required for WakeMed to split
the WakeMed Raleigh and WakeMed Cary campuses into two separate licensed hospitals, where
those facilities had previously operated under a single license. That was true even though the
WakeMed transaction technically constituted the creation of a newly licensed health service
facility. See N.C. Gen. Stat. §§ 131E-176(9b) and 176(16)(a). In the WakeMed Declaratory
Ruling, the Division reasoned that requiring a CON “would be an overly technical interpretation
of the Certificate of Need law and not in furtherance of any statutory purpose.”

3 See N.C. Gen. Stat. §§ 131E-176(9b) and 176(16)(a).

303384939 v1
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E. Applving Prior Analogous Precedent

Likewise, here, Vidant and NCRT’s contributions of the New VRO Equipment do not
constitute the acquisition of a linac or major medical equipment. In fact, the underlying equipment
ownership will be essentially the same. Unlike some of the prior situations referenced above that
were determined not to be subject to CON review, but similar to the initially approved VRO
contributions in 2015, Vidant and NCRT will still retain an ownership interest in the linacs and
the CT scanner. No separate third party will be acquiring any ownership interest in the equipment.
The same parties will retain ownership of the New VRO Equipment -- just as with all five linacs
in the original approval establishing VRO -- and the New VRO Equipment will remain in the same
location, and will still be used to serve patients in the same manner.

A “new institutional health service” includes “the acquisition by purchase, donation, lease,
transfer, or comparable arrangement . . . by or on behalf of any person” a linear accelerator and
simulator. See N.C. Gen. Stat. § 131E-176(16)(f1)(5a) and (f1)}(9). However, the transaction
contemplated here will not constitute the acquisition of a linear accelerator as defined by N.C.
Gen. Stat. § 131E-176(16). As with the Original VRO Transaction:

1. ownership of the radiation therapy equipment will largely be unaffected by this
transaction;

2. that equipment will continue to be owned, in part, by the same entities both before and
after this transaction; and

3. VRO will merely be the new ownership conduit through which NCRT and Vidant
continue to own the New VRO Equipment.

A fundamental concept of corporate law is that the owners of corporate stock are distinct
from the corporation itself. See Robinson on North Carolina Corporate Law, § 2.08 (“A
corporation is a legal entity separate and distinct from its shareholders.”) By design, LLC members
also stand in a position similar to corporate shareholders. /d. at § 34.03[3]. Consequently, under
the general principles of business organizations law governing LLC membership interests, the
members of an LLC are legally distinct from the LLC itself. /d. at § 34.05[1] (“A membership
interest may be acquired directly from the LL.C or by assignment from another holder™).

Vidant and NCRT are merely placing their collective ownership interests into one joint
venture and will then each retain a percentage share of the ownership of the joint venture.
Therefore, this transaction cannot constitute the acquisition of a linear accelerator because Vidant
and NCRT will retain ownership of their respective equipment through VRO.

303384939 v1
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CONCLUSION

Based upon the foregoing information, we request that the Agency:

1.

confirm that contribution of the New VRO Equipment into VRO by its members is not

reviewable as a new institutional health service under the CON law because it is simply
a related entity transaction; or

in the alternative, confirm that the New VRO Equipment contributions into VRO are

exempt from review under the CON law’s exemption provisions in N.C. Gen. Stat. §
131E-184(a)(8).

Thank you for your assistance in regard to this matter. Please feel free to contact me at the
number above if you have any questions or need further information.

303384939 v1
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EXHIBITS

A. Agency’s August 12, 2015 VRO No Review Decision Approval and July 31,2015 Request,
and related exhibits thereto (all Bates Stamped)

L

2.

10.

11.

Certificate of Need CON Project 1.D. Q-8562-10

Exemption Request (without exhibits) and Approval to Replace CT Simulator
Certificate of Need CON Project I.D. Q-8558-10

Material Compliance Letter dated May 19, 2011

NC Radiation Therapy-Greenville 2007 Declaratory Ruling

NC Radiation Therapy-Greenville’s 2009 Certificate of Need Exemption

Declaratory Ruling for the Charlotte-Mecklenburg Hospital ~Authority
d/b/a/Carolinas Healthcare System, November 4, 2011

In re: Request for Declaratory Ruling by Wake Radiology Oncology Services,
PLLC, et al.

In re: Request for Declaratory Ruling by Radiation Therapy Services, Inc. et. al.

No Review/WakeMed/Acquisition of Ownership Interest of CSA-1, Owners of
Five Heart-Lung Bypass Machines Located in WakeMed/Wake County

No Review /Rex Hospital, Inc./Acquisition of Ownership Interests of CSAMS Lake
Boone, LLC, Owners of three Heart-Lung Bypass Machines Located at Rex
Hospital/Wake County

B. Agency’s April 7, 2014 Rex Hospital No Review Decision Approval and March 24, 2014
Request to Obtain Separate License for Rex Rehabilitation Center of Raleigh

C. Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority d/b/a/Carolinas
Healthcare System and Mercy Hospital, Inc., dated November 2, 2012

D. Declaratory Ruling for WakeMed, dated July 15, 2002

303384939 v1
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North Carolina Department of Health and Human Setvices
Division of Health Service Regulation

Pat McCrory Aldona Z. Wos, M.D.
Governor Ambassador (Ret.)
Secretary DHHS

Drexdal Pratt

Division Director

August 12, 2015

Gary S. Qualls

K&L Gates, LLP

Post Office Box 14210

Research Triangle Park, North Carolina 27709-4210

William R. Shenton

Poyner Spruill”

Post Office Box 1801

Raleigh, North Carolina 27602-1801

No Review _
Record #: 1683
Business Name: Vidant Radiation Oncology
~ Business #: 2249
Project Description: Vidant Medical Center becoming 100% owner of NewCo Cancer
Services, LLC
County: Pitt

Dear Messrs. Qualls and Shenton:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your letter of July 31, 2015 regarding the above referenced proposal. Based

on the CON law in effect on the date of this response to your request, the proposal described
in your correspondence is not governed by, and therefore, does not currently require a certificate
of need. However, please note that if the CON law is subsequently amended such that the above
referenced proposal would require a certificate of need, this determination does not authorize you
to proceed to develop the above referenced proposal when the new law becomes effective.

However, you need to contact the Agency’s Construction and Acute and Home Care Licensure
and Certification Section, DHSR Sections to determine if they have any requirements for
development of the proposed project.

5 Healtheare Planning and Certificate of Need Section
Ahh ’ www.ncdhhs.gov
s IS Telephone: 919-855-3873 « Fax: 919-715-4413
Location: Edgerton Building « 809 Ruggles Drive » Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer

1
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Gary S. Qualls and William R. Shenton
August 12, 2015
Page2

It should be noted that this determination is binding only for the facts represented in your
correspondence. Consequently, if changes are made in the project or in the facts provided in
your correspondence referenced above, a new determination as to whether a certificate of need is
required would need to be made by this office. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Please contact this office if you have any questions. Also, in all future correspondence you
should reference the Business # if the facility is licensed.

Sincerely, _

o %/W %,,/ /WQ/L%QQ. Frksne,
Jafie Rhoe-Jones Martha J. Frison
Project Analyst Assistant Chief, Certificate of Need
cc: Acute and Home Care Licensure and Certification Section, DHSR

Construction Section, DHSR
Assistant Chief, Healthcare Planning
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K& L I GAT E S K&L Gates e

Post Office Box 14210
Research Triangle Park. NG 27709-4210

430 Davis Drive, Suite 400
Morrisville, NG 27560

T 919.466.1190 wirw. kigates.com

Gary S. Qualls

D 919.466.1182

F 919.516.2072
gary.qualls@klgates.com

AN Y ia':H'aﬁti ].):elivé"r}'f

" Shelley away ~ Martha Frisone
Chief. Assistant Chief, Certificate of Need
Department of Health and Human Services Department of Health and Human Services
Division of Health Service Regulation Division of Health Service Regulation
Health Planning and Certificate of Need Health Planning and Certificate of Need
Section _ Section
809 Ruggles Drive _ 809 Ruggles Drive
Raleigh, North Carolina 27603 Raleigh, North Carolina 27603

RE: No Review Request - Joint Venture between Vidant and 21st Century Oncology Affiliate
Dear Ms. Carraway and Ms. Frisone:

On behalf of our client, Pitt County Memorial Hospital, Incorporated, d/b/a Vidant
Medical Center (“Vidant), along with Willlam Shenton, who is counsel for 21st Century
Oncology and its North Carolina affiliate, North .Carolina Radiation Therapy Management
Services, LLC (“NCRT"”), enclosed please find an attachment describing a No Review Request
for a potential joint venture between Vidant and NCRT.

As indicated in the No Review Request, we do not believe that this joint venture is
subject to certificate of need review. Thank you in advance for your attention, and please let me

know if you have any questions.

Sincerely,

Doy 8. Quslle

Gary S. Qualls

cc: William Shenton

Attachments

RT-3042393
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Poyner Spruill™

July 31, 2015 Willlam R. Shenton
Partner
D: 919.783.2947
F: 919.783.1075
wshenton@poynersprulll.com

Shelley Carraway Martha Friscne

Chief Asst. Chief

Healthcare Planning and Certificate of Need Section Certificate of Need

NC Department of Health and Human Services NC Department of Health and Human Services
2704 Mail Service Center 2704 Mail Service Center

Raleigh, NC 27899-2704 , Raleigh, NC 27699-2704

RE: No Review Request - Joint Venture between Vidant and 21 Century Oncology Affiliate

Dear Ms. Carraway and Ms. Frisone:

| am writing as counsel for 21% Century Oncology and its North Carolina affiliate, North Carolina Radiation
Therapy Management Services, LLC ("NCRT"), to transmit, along with Gary Qualls and Colleen Crowley,
who are counsel for Vidant Medical Center, a No-Review request for your consideration. Vidant and
NCRT are planning to implement a joint venture which will entail the combination of their respective
freestanding radiation equipment and services in the Greenville area into a new limited liability company,
called Vidant Radiation Oncology.

The enclosed document describes the steps in the transaction, and as we indicate this joint venture
should not be subject to certificate of need review. We appreciate your attention to this request and
please feel free to contact counsel for either of the parties if you should have any questions or need
further clarification.

Very truly yours,

WLl 1 S

William R. Shenton
Partner

WWWL POYVMERSERUILL.COA RALEIGH / CHARLOTTE / ROCKYMOUNT / SOUTHERN PINES

301 Foyetteville Straet, Sufte 1800, Raleigh, NC 27601 PO, Box 1801, Raleigh, RC 27602-1501 P.919.763.5400
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No Review Request for Joint Venture between
Vidant Health and 21st Century Oncology

The purpose of this request is to inform the North Carolina Department of Health and
Human Services, Division of Health Service Regulation, Healthcare Planning and Certificate of
Need Section (the “Agency™) of a planned joint venture between Pitt County Memorial Hospital,
Incorporated, d/b/a Vidant Medical Center (“Vidant”) and North Carolina Radiation Therapy
Management Services, LLC (“NCRT”),! involving the combination of their existing,
freestanding radiation oncology equipment and services into a single joint venture limited
liability company to be named Vidant Radiation Oncology (“VRO”). We ask that the Agency
confirm that this joint venture is not reviewable as a new institutional health service under the
North Carolina Certificate of Need (“CON") law.

STATEMENT OF FACTS

By way of background, NewCo Cancer Services LLC (“NewCo”), d/b/a Leo Jenkins
Cancer Center (“Cancer Center”), a 50/50 joint venture between East Carolina University Brody
School of Medicine (“ECU”) and Vidant, owns and operates two existing linear accelerators
(“linacs™) and CT simulators, pursuant to CON Project I.D. Q-8562-10. See Certificate of Need
attached as Exhibit 1 and Exemption Request and Approval to Replace a CT Simulator attached
as Exhibit 2. Vidant also owns and operates a Cyberknife linac, which is operated as a
freestanding radiation treatment service at the Cancer Center, pursuant to CON Project L.D. Q-
8558-10 and Material Compliance letter dated May 19, 2011. See Certificate of Need attached as
Exhibit 3 -and Material Compliance Letter attached as Exhibit 4. |

NCRT owns and operates two existing linacs as part of NC Radiation Therapy-

Greenville. See Declaratory Ruling and Exemption attached as Exhibits 5 and 6.

! NCRT is a controlled affiliate of 21st Century Oncology.

RT-3036021 v8
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First, Vidant seeks to obtain full ownership of the two linacs and CT simulators currently
owned by NewCo and located at the Cancer Center. NewCo will continue to exist after Vidant
obtains 100% ownership of the linacs and simulators. Once Vidant obtains full ownership, the
same equipment will be used to provide the same radiation oncology services, in the same
location.

Second, as part of a joint venture, Vidant and NCRT will be combining and contributing
their existing freestanding radiation oncology services, medical equipment (including the 5
linacs, one of which is a Cyberknife linac) and related assets to the newly created VRO. After
the joint venture transaction occurs, all of the equipment will continue to be operated in the same
two locations as described above.> Therefore, as a result of these two steps (collectively, the
“Transaction”), no linacs will be relocated or added to Linear Accelerator Service Area 27, as
defined by the 2015 State Medical Facilities Plan (“SMFP”).

DISCUSSION

L Obtaining NewCo’s Interest in the Equipment Does Not Require a CON.

As Step #1 to fhe Transaction, Vidant seeks to acquire 100% ownership of the two linacs
and simulators currently owned by NewCo. A separate, third party will not be obtaining
ownership of the linacs and simulators, Instead, Vidant, the 50% owner of the equipment, will
now become the 100% owner. The linacs and simulators will continue to be operated at the
Cancer Center in the same manner they are currently being operated.

The purchase of NewCo’s interest in the two linacs and simulators does not involve the
offering or expansion of any new facility, service or equipment, and the State’s inventory of

linacs will not change. No new or additional linacs will be acquired or placed in operation in the

2 While at some point in the futare VRO may seek to relocate equipment, it would not do so unless and until all
necessary approvals are obtained from the Agency.
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State. As detailed below in Section 11, this is similar to membership change in the ownership of
regulated equipment and a CON is not required,

II. Creating VRO as a Conduit for Ownership is Not Regulated Under CON Law.

Likewise, Step 2 in the Transaction -- Vidant and NCRT contributing their respective
linacs to VRO -- does not require a CON. The CON statute provides a lengthy and exclusive list
of activities that constitute development of a new institutional health service, requiring a CON.
The joint venture of two existing entities that already actively provide health services is not
included on that list. Pursuant to a well-established maxim of statutory construction, expressio
unius est exclusio alterius, those transactions not included in N.C. Gen. Stat. § 131E-176(16) do
not require a CON. See, e.g, In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003)
(stating that “[u]nder the doctrine of expressio unius est exclusio alterius, when a statute lists the
situations to which it applies, it implies the exclusion of situations not contained in the list”); see
also Jackson v. A Woman's Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998)
(internal citations omitted) (“Where a statute is explicit on its face, the courts have no authority
to impose restrictions that the statute does not expressly contain.”).

Here, Vidant and NCRT will place the bwnership rights of all five linacs into the joint
venture, VRO. NCRT will own 50% of VRO and Vidant will own 50% of VRO. Therefore,
both Vidant and NCRT will continue to own the linacs through their respective ownership of
VRO.

Previous Declaratory Rulings and No Review Decisions demonstrate that the Agency and
the Division of Health Service Regulation have already determined that a CON is not required
for similar membership interest changes pertaining to CON regulated equipment. See Id,

attached as Exhibit 7; In re: Request for Declaratory Ruling by Wake Radiology Oncology
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Services, PLLC, et al., attached as Exhibit 8; In re: Request for Declaratory Ruling by Radiation
Therapy Services, Inc. et. al, attached as Exhibit 9; No Review/WakeMed/Acquisition of |
Ownership Interest of CSA-1, Owners of Five Heart-Lung Bypass Machines Located in
WakeMed/Wake County attached as Exhibit 10; and No Review /Rex Hospital, Inc./Acquisition of
Ownership Interests of CSAMS Lake Boone, LLC, Owners of Three Heart-Lung Bypass
Machines Located at Rex Hospital/Wake County attached as Exhibit 11.

Likewise, here, Vidant and NCRT®s joint venture does not constitute the acquisition of a
linac. In fact, the underlying linac ownership will be essentially the same. Unlike some of the
prior situations referenced above that were determined not to be subject to CON review, Vidant
and NCRT will still retain an ownership interest in the linacs. No separate third party will be
acquiring any ownership interest in the equipment. The same parties will retain ownership of all
five linacs (now through the joint conduit of VRO); and the linacs will remain in the same
location, and will still be used to serve patients in the same manner.

A “pew institutional health service” includes “the acquisition by purchase, donation,
lease, transfer, or comparable arrangement . . . by or'on behalf é)f any pﬁrson” a linear accelerator
and simulator. N.C. Gen. Stat. § 131E-176(16)(f1)(5a) and (f1)(9). However, the transaction
contemplated here will not constitute the acquisition of a linear accelerator as defined by N.C.
Gen. Stat, § 131E-176(16). Ownership of the radiation therapy equipment will largely be
unaffected by this transaction. That equipment will continue to be owned, in part, by the same
entities both before and after this transaction, VRO will be owned by Vidant and NCRT. VRO
will merely be the new ownership conduit through which NCRT and Vidant continue to own the

radiation oncology treatment equipment.
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A fundamental concept of corporate law is that the owners of corporate stock are distinct
.from the corporation itself. See Robinson on North Carolina Corporate Law, § 2.08 (“A
corporation is a legal entity separate and distinct from its shareholders.”) By design, LLC
members also stand in a position similar to corporate shareholders. Id. at § 34.03[3].
Consequently, under the general principles of business organizations law governing LLC
membership interests, the members of an LLC are legally distinct from the LLC itself. /d. at §
34.05[1] (“A membership interest may be acquired directly from the LLC or by assignment from
another holder™).

Vidant and NCRT are merely placing their collective ownership interests into one joint'
venture and will then each retain a percentage share of the ownership of the joint venture.
Therefore, this transaction cannot constitute the acquisition of a linear accelerator because
Vidant and NCRT will retain ownership of their respective equipment through the VRO.

CONCLUSION

Based on the discussion herein, Vidant and NCRT request that the Agency provide

confirmation that no CON is required for the proposed Transaction described above.
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EXHIBITS
Certificate of Need CON Project L.D. Q-8562-10
Exemption Request (without exhibits) and Approval to Replace CT Simulator
Certificate of Need CON Project 1.D. Q-8558-10
Material Compliance Letter dated May 19, 2011
NC Radiation Therapy-Greenville 2007 Declaratory Ruling
NC Radiation Therapy-Greenville’s 2009 Certificate of Need Exemption

Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority d/b/a/Carolinas
Healthcare System, November 4, 2011

In re: Request for Declaratory Ruling by Wake Radiology Oncology Services, PLLC, et
al.

In re: Request for Declaratory Ruling by Radiation Therapy Services, Inc. et. al.

No Review/WakeMed/Acquisition of Ownership Interest of CSA-1, Owners of Five Heart-
Lung Bypass Machines Located in WakeMed/Wake County.

No Review /Rex Hospital, Inc./Acquisition of Ownership Interests of CSAMS Lake Boone,

LLC, Owners of three Heart-Lung Bypass Machines Located at Rex Hospital/Wake
County

10
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COHRTIFIOCATE OF NE’E’D

; for : LT
' Prcgectldentiflcahon Nuniber Q 8562-10 :

FID #100878

ISSUED TO: NewCo Cancer Servwes, LLC o b
P.O. Box 6028 S e
Gr eenvllle, NC 27835 o

Pursuant to N.C, Gen Stat.’ § 131E 175 et seq - the North Caiohna Departmcnt of Hcalth and
Human Services hereby ¢ authorizes the petson or- persons named above. (thie “certificate: holder)
to develop the. cemﬁcate of need Project identified above. The cérfificate holde1 shall develop
the project in; A mafinet con31stent with the 1ep1 esentations in.the p1cuect apph 1 and with the
cond1t1ons contamed ‘hetein. and shall.make good faith. effmts to meet the tiniefable contained
herein. The'; certlﬁcate holdel shall:noti exceed the: maxmrm ,apltal exp diture amount
specified herein dunng the develo' ment of ﬂns project; ehccpt as provided. by : Gen. Stat. §
131E—176(16)e The' celtxﬁcate holder| shall not transfer or- ass1g11 this gettificate o any other
person except as. pmwded inN.C. Gen ‘Stat: § 131E-1 89(0) This cettificate is valid only for the -
scope, physical locahon and person(s) descnbed herein, The Department may’ ' withdraw this
certificate pulsuant 10, N s Gen Stat § 131‘£i 189 for any of ﬂie ons: plowded m-that law, .~

SCOPL: NewCo Cancez Scrvnces shall acqulre fwn existing lmeal aecelemtors, CT'
sunulatol, and rclated eqmpment and multlspeeialty oncology physician
pracnccs from I]as't C'u olma Umvel s1ty Bro dy School of Medlcme/ Pitt County

;

CONDITIONS' See Rcve: se Slde i
PHYSICAL LO CATION' Pitt Couuty Memonal Hespltal oa
. 600 Moyée Boulevard
‘Gr eenvllle, NC 27834
MAXIMUM CAPITAL E EXPENDITURE $9 700 00{} |
TIMETABLE: See Réverse Side
FIRST PROGRESS REPORT DUE:  May 1, 2011

This cettificate is effective as of the 30" day of December, 2010+

CIf iﬁcate of Need Section :
Divisionf Health Service Regulation

12
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CONDITIONS:
1. NewCo Canééi‘_ Sélviceé, LLC s‘hgll materially comply iﬁ’th all representations
made in its a'pplicaﬁon.

2, NewCo Cancer Services; LLC shall not acquire, as part of this: p1 oject, any eqmpment
that is not included in the project’s proposed Caplf’tl expenditure in Section VI]I of tlie
apphcaﬂon or which would otherwise require a certificate of need.

3, NewCo Cancer Services, LLC shall aclmowlcdge acceptance of and agree to compiy with
all condifions stated herein to the Cer tlﬁcate of Need Section in writing prior to. the
issuance of the certificate of need.

A letter aclmowledging acceptance of and agr eelng to- comply with all conditions stated in the
conditional appr oval lettel Was r ecewed by the Certificate of Need Section on December 6;:2010.

TIMETABLE:

Occupaucy/.()hfferiuésof service(s) ___ | _ ) . April1,2011-

13
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Notth Catolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z, Wos, M.D.
Governor Ambassador (Ret))
Secretary DHHS
Drexdal Pratt
Division Director

September 13, 2013

Jeffrey Shovelin, Director of Corporate Planning
Vidant Health

Post Office Box 2068

Greenville, North Carolina 27835-6028

Exempt from Review - Replacement Equipment

Facility or Business:  Vidant Medical Center

Project Description: ~ Replace CT Scanner and CT Simulator at the Leo Jenkins Cancer Center
County: Pitt

FID #: 933410

Dear Mr. Shovelin:

In response to your letter of August 14, 2013, the above referenced proposal is exempt from certificate of
need review in. accordance with N.C.G.S 131E-184(a)(7). Therefore, you may proceed to acquire,
without a certificate of nesd, the GE Optima CT580 16 Slice CT Simulator to replace the existing
Siemens SimView CT Scanner, This determination is based on your representations that the existing unit
will be removed from North Carolina and will not be used again in the State without first obtaining a
certificate of need. Further please be advised that as soon as the replacement equipment is acquired, you
must provide the CON Section and the Medical Facilities Planning Section with the serial number of the
new equipment to update the inventory, if not already provided.

Moreover, you need to contact the Acute and Home Care Licensure and Certification Section and the
Construction Section to determine if they have any requirements for development of the proposed project.

It should be noted that this Agency's position is based solely on the facts represented by you and that any
change in facts as represented would require further consideration by this Agency and a separate
determination. If you have any questions concerning this matter, please feel free to contact this office.

) Certificaté of Need Section
Ahh www.ncdhhs.gov o
'H‘ﬂs Telophone: 919-855-3873 + Fax: 919-733-8139 5
Location: Edgerton Building « 809 Ruggles Drive * Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
 An Equal Opportunity/ Affirmative Action Employer

PR 45. .. ‘ T—
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Teffrey Shovelin
September 13,2013
Page2

Sincerely,

E%e Rhoe-Jones a—Y/

Project Analyst Certificaté of Need Section

ce: Acute and Home Care Licensure and Certification, DHSR
Construction Section, DHSR
Medical Facilities Planning Branch, DSHR
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August 29, 2013

Ms. Jane Rhoe-Jones

Certificate of Need Section

Division of Health Service Regulation
NC Department of Health and Human Services
2704 Mail Service Center

Raleigh, NC 27699-2704

RE: Request for “No Review” for Replacement CT Scanner and #for at the Leo Jenkins Cancer
Center

Dear Ms. Rhoe-Jones:

NewCo Cancer Services, LLC (NewCo), a joint venture between Vidant Medical Center and ECU’s Leo
Jenkins Cancer Center, plans to replace an existing CT simulator with new equipment. NewCo believes
that the proposed equipment replacement is not subject to review under North Carolina’s Certificate of
Need (CON) laws.

The proposed project includes the replacement of a Siemens SimView CT scanner with a GE Optima

CT580 16 slice CT simulator (see Appendix A for vendor quotes and Appendix B for equipment
comparison table and brochure). The equipment will be secured through accumulated reserves. The
reason for this replacement is due to age and the need for upgraded technology to provide optimal care.
Only minor renovations are needed for the existing CT simulator suite (See Appendix C for drawings and
construction estimate). The total capital costs for the proposed replacement is estimated to be $
1,147,781 (see Appendix D for the Capital Cost Sheet). These costs include all expenses associated with
the equipment and minor renovations. After the new scanner is operational, the existing equipment will
be permanently removed from the facility and will no longer be exempt from CON law (see Appendix B
for required documentation of equipment removal). ;

NewCo’s proposed project meets the definition of replacement equipment found in G.S, 131E-176(22a).
The total capital expenditure for the equipment is less than $2,000,000 and the equipment being
purchased is for the sole purpose of replacing comparable medical equipment. Since New(o’s proposal
meets the definition of “replacement equipment”, G.S. 131E-184(a)(7) exempts this project from review.
Therefore, NewCo requests approval of a no review status for the proposed project.

If you require additional information or clarification, please contact me at (252)-847-3631.

ey Do L

J efﬁ'ey Shovelin
Director of Corporate Planning
Vidant Health

ELY
~
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i

SATE OF NORTH CARO,,,

Depastment of Health and Fuman Sewices ;
%@zd%fmm

CERTIFIOATE OF NEED

‘ for
Project Identification Number #Q-8558-10

FID #933410

ISSUED TO: Pitt County Mertiorial
| " P.0.Box 6028
Greenville, NC 27835

Pursuant to N.C. Geiis Stat § 131E 175, &, se:q the’ North Car a Dep rtment of Health and
Human Services: hereby authonzes the ) persoi or persons ‘named: above (the “certificate holder™)
to develop the. certlﬁcate of need project identified above. The certificate. holder shall develop
the project in &, mannex ‘ephsisten t with the répresentations in the projéct apphcanon and with the
conditions contamed ‘herein ¢ and shall make good faith: efforts to meet the- tunetable contained
herein, The' cemﬁcate holder shal not exceed the maxlmum"" ) pltal expenditure amount
specified herem dl,lrmg the.. developm tof ; Aided by N.C.\ Gen. Stat. §
1315—176(16)@ The; certificate: gn this cert1ﬁcate o any other
person except as pIOVldcd in N.C: Gen, 'Stat 9(c). This c;rtlﬁcate 1s vahd ‘only for the
scope, phys1ca1 locatl_on and person(g) descnbed herein. Th _epartment iy mthdraw this
certificate pwsuant ] FN C. Gen- Statf‘ §13 lE 189 for any of't asons prowded m ‘that law.

SCOPE: Pltt County Memomal ;. )spi
and related Equipment from East Caro ir
Pltt COII ty s | % : i

CONDITIONS:

‘Cyb{,' _“_Kmfe radlosurgery system
ty Brody School of Medicine/

: Sée Reverse Slde

PHYSICAL LOCATI N: Pitt Caunty Memurisl Hus ltal
600 Moye Boulevard - R
Greenvﬂle, NC 27834 ; ;;:;'-

MAXIMUM CAPITAL EXPENDITURE $4 750 000
TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: May 1, 2011
This certificate is effective as of the 30™ day of December, 2010
Crang P 50

Chief, Ceyftficate of Need Section
Division 0f Health Service Regulation
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TE
C-’(ﬂ.@%amm of Health and Humar Sevvices %
ian af Fealthh Sevice Regutation

CERTIFICATE OF NEED
" fo
" Project Identification Iﬁmber #Q-8558-10

FID #933410

ISSUED TO: Pitt County Mexiotial
© 7 P.0.Box 60287
Greenvllle, NC 27835

Pursuant to N.C. G¢i ‘Stat.” § 131E-'_; -&f, seq. the Noﬁh Carolifia Departmcnt of Health and
Human Services: hcreby atthorizes the | person or persons ‘pamed-above’ (tha tcertificate holder™)
to deveiop the, certiﬁcate of need project identified above. The certificate, holder shall develop
the project in a fnanney’ conmstent with the representations in the projéct apphcauon and with the
conditions contamed herem and shall make good faith: efforts to meet, the hmetable contained
herein, The cemﬁcafe holder shall-.-»npt exceed the, ma:;lmum pltal expendlture amount
specified herem durmg the. develo men ‘of this project, except 8S PIC vided by N.C. Gen. Stat. §
131E- 176(16)e The; ccrt1ﬁcate ‘holder: shall not transfer or:Assign this certlﬁcate to any other
person except as provided in N C. Gen, 'Stat, § 131E-1 89(0) "Thls certlﬁcate 1s vahd ‘only for the
scope, physical: 1ocat10n, and person(s) described herein. The’ Department may: mthdraw this

certificate pursﬁéﬁt to N C. G ‘ Stat '5§ 131E 189 for any of" easons prov1ded 1n that law.

SCOPE: Pitt County Menorial Hdspltax shall acgu

Cyb eerfe radmsurgery system
and related equlpment from East Carolin }

ity Brody School of Medicine/

CONDITIONS: asée Reverse Sxde

PHYSICAL LOCATIO Pitt County Memorlal Hospltal
600 Moye Boulevard - .-,;;:-,-.7
Greenvxlle, NC 2’7834 ’ o 3-‘.:"“ 5

MAXIMUM CAPITAL EXPENDITURE $4 750 000
TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: May 1,2011
This certificate is effective as of the 30™ day of December, 2010

Chief, C ficate of Need Section
Division 0f Health Service Regulation
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I

CONDITIONS:

1. Pitt County Memorial Hospital, Incorporated shall materially comply with all
representations made in its apphcat:on

2. Pitt County Memorial Hospital, Incorporated shall not acquire, as part of this project,
any equipment that is not included in the project’s proposed capital expenditure in
Section VIII of the application or which would otherwise require a certificate of need.

3. Pitt County Memorial Hospital, Incorporated shall acknowledge acceptance of and
agree to comply with all conditions stated herein to the Certificate of Need Section in
writing prior to the issuance of the certificate of need.

A letter acknowledging acceptance of and agreeing to coﬁply with all conditions stated in the
conditional approval letfer was received by the Certificate of Need Section on December 6, 2010.

TIMETABLE:

Occupancy/Offering of serviee(s) | January 1,2011

21
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North Carolina Department of Health and Human Services
Division of Health Service Regulation
Certificate of Need Section
2704 Mail Service Center » Raleigh, North Carolina 27699-2704

Beverly Eaves Perdue, Governor wwiv.nedlihs, gov/dhsr Craig R, Smith, Section Chief
Lanier M. Cansler, Secretary Phone: 919-855-3873
Fax; 919-733-8130

May 19, 2011

My, Jeff Shovelin, Director of Corporate Planning
Pitt County Memorial Hospital

2100 Stantousburg Road

Greeaville, NC 27835

RE:  Material Compliance/ Project LD, # Q-8558-10 Pitt County Memorial Hospital shall acquire a
CyberKnife radiosurgery system and related equipment from East Carolina University Brody School
of Medicine/ Change from operating the CyberKnife as a hospital-based service to a freestanding
radiation freatment center/ Pitt County
FID # 933410

Dear M. Shovelin:

In response to your correspondence dated April 18, 2011 regarding the above referenced project, the
Certificate of Need Section has determined that the proposed change is in material compliance with
representations made in the application. These changes include obtaining an additional NPT number and new
Medicare and Medicaid identification numbers to operate the CyberKnife service as a freestanding radiation
treatment ¢enter at the same location in the Leo W, Jenkins Cancer Center. This change in operating status
does not constitute a change in the equipment to be acquired from East Carolina University Brody School of
Medicine. However, you should contact the Coristruction Section of the Division of Health Service
Regulation to determine if they have any requirements pertinent to the proposed change. -

It should be noted that this Agency's position is based solely on the facts represented by you and that any
change In facts as represented would require further consideration by this Agency and a separate

determination,

Tf you have any questions concerning this matter, please feel free to contact this office. Please refer to the
Project LD.# and Facility 1.D.# (FID) in all correspondence.

]3emcf_ta.Th01.'nel—W_i1[iams, Project Analyst

ith, Chief
Certificate of Need Section

cer .,Medica] Facilities Planning Section, DHSR
Construction Section, DHSR
Acute Care Licensure and Certification Section, DHSR

dhhs Location: 701 Barbour Drive u Dorothea Dix Hospital Campus » Raleigh, N.C. 27603
i An Equal Opportunity / Affirmative Action Employer
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Pt County MEMoRrIAL HospiTAL
University Health Systems of Eastern Carolinas

¥

April 18, 2010

Mr. Craig Smith, Chief

Certificate of Need Section, Division of Health Service Regulation
North Carolina Department of Health and Human Services

2704 Malil Service Centar

Raleigh, NC 27699-2704

Re: Notification of @ minor project change to Project ID #Q-8558-10 / Pitt County Memorial Hospital,
Inc. / Acquire CyperKnife (linear accelerator) from Brody School of Medicine / Pitt County
FID#933410 '

Dear Mr. Smith:

This [etter serves as notification of a minor project change in approved Project ID #Q-8558-10 / Pitt
County Memorial Hospital, Inc. / Acquire CyperKnife (linear accelerator) from Brody School of
Medicine / Pitt County. We believe the change outlined below does not constitute a material
difference In the representations made in the original CON. The change was necessary to comply
with the new CMS Life Safety Code Requirements effective February, 2011.

Specifically, in the original application, Pitt County Memorlal Hospital, Inc. (PCMH) stated the
CyberKnife would be operated in its existing location in the existing Lec W. Jenkins Cancer Center
(LWJCC) as a hospital-based service under the hospital's existing provider numbers. As a result of
new CMS Life Safety Code Requirements effective February, 2011, the LWJCC does not mest the
requirements for institutional space. Therefors, in its existing location, the CyberKnife cannot be
operated as a hospital-based service without first incurring significant capital improvements,

To addrass this issue, PCMH will operate the CyberKnife in its current location, but instead of
operating as a hospital-based service, PCMH will obtain an additional NPl number and new
Medicare and Medicald identification numbers to operate CyberKnife services as a freestanding
radiation freatment center, doing business as "UHS CyberKnife", PCMH believes this change has
not materially altered the approved CON as these changes do not require modifications to
ownership, need, services to be provided, patients to be served, capital costs, staffing, time lines, or
financial projections. _ :
If you need additional information or have any questions, please do not hesitate to call me at (252)
847-3631 or email me directly at jshoveli@uhseast.com.

Sincerely,

%@’b@ o

Jeff Shovelin
Director of Corporate Planning,
University Health System of Eastern Carolina
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Notth Carolina Department of Health and Human Setvices
Division of Health Service Regulation
Office of the Director
2701 Mail Service Center » Raleigh, North Catoling 27699-2701
Michned F. Basley, Goveenor : Robert J, Plzgerald, Ditector

Dempucy Bestan, Secretary Phone: 919-855-3750
Pug: 919-733-2757

September 1§, 2007
| CERTIFIED MATL

Susan H. Hargrove, Bsquire
Stnith, Anderson, Blount, Dorset
Mitchell & Jernigan, L.L.P.

P.O. Box 2611

Releigh, NC 27602-2611

RE: Declaratory Ruling for Radiation Therapy Services; Inc. and North Carolina Radiation
Therapy Management Services, Inc.

Deat Ms, Hargrove

T ain exeloging & Deolaratory Ruling that you requested. If questions arise, do not
hesitate to let me know. ‘

RIF:JH:peb
Enclosure

cc:  Jeff Horton, Chief Operating Officer, DHSR
Lee Hoffman, Chief, Certificate of Need Section, DHSR
Azzie Conley, Chicf, Acute and Home Care Licensure and Certification Sectlon, DHSR:
Marc Lodge, Special Deputy Attorney General, DOJ

ﬁ%‘;g Locition: 701 Barbour Drive s Dorothex Dix Hospital Campus  Raleigh, N,C. 27503 ¥
g8 An Equn} Opportunity / A{frmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION

RALEIGH, NORTH CAROLINA
N RE: REQUEST FOR )
DECLARATORY RULING BY RADIATION ) _
THERAPY SERVICES, INC, ANDNORTH ) DECLARATORY RULING
CAROLINA RADIATION THERAPY )
MANAGEMENT SERVICES, INC. )

1, Robert . Fitzgerald, Director of the Division of Health Service Répulation (the
“Department™), hereby issue this declaratory 1’uI'iﬁg to Radiation Therapy Services, Inc. d/b/e/
21" Century Onoology (“RTS”) and North Carolina Radiation Therepy Management. Services,
Inc. (“NC Radiation™) (colleatively “Petitioners”) pﬁrsuan-t to N.C.G.8. § 1308-4, 10A NCAC
14A.0103, and the auﬁmrity. delegated to me by the Seoretary of the North Carolina Department
of Health and Humsan Services. -Petitioners have filed & Declaratory Ruling Request (the
“Request”) asking the Department to issue a declaratory rling that they may'acqugte all of the
stoek of Carolina Rz;diation and Cancer Treatment Center, Inc. (“CR’I‘C”} without certificate of
need (“CON™) review.

This ruling is binding on the Department Ell"ld the person tequesting it if tha: material facts
stated in the Request are accurate and no material facts have beén omitted from the request. The
ruling applies only to this request, Bxcept as provided by N.C.G.8. § 150B-4, the Department
reserves the right to clange the conclusions which are contained it this ruling:. Susan H.
Hargrove, Scan A, Timmons, end Jennifer B. Markhan of Smith, Arderson, Blount, Dorsett,
Mitchell & Jemigan, L.L.P., counsel for Petitioners, have requissted this ruling on behalf of
Petitioniars and have provided the statement of facts upon which this ruling is based. The

material facts as provided by counsel for Petitioners are sot out'below,

£0d 9z:7l L0OZ g} dB% Lgieeglpleined HRLHEPREL
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STATEMENT OF THE FACTS

Bxcept as noted, the following statement of the facts is besed on the representations of
Petitioners in the Reguest.

Petitioner RTS is a Florida corporation, NC Radiation i a North Carolina.corporation
that s & whn_lly-owneﬂ gubsidiary of RTS. Both have their principal business addfoss in Fort
Myers, Florida.

Petitioners wish 1o acquire 100% of the 1ssued and outstanding stock of CRTC, which
they state is & Notth Carolina corporation owned by Dr, Gordon Koltls that operates a radiation
therapy facility for cancer patients. Petitioners describe CRTC s an oncology treatment oenter,
that, prior-to 26 August 2003, would have been & “health service facility” as defined in N.C.G.5,
§ 131B-176(9b). S.L. 2005-325 eliminated oncology treatment centers from the category of
“health sexvice facilities,” offective 26 August 2005

Potitioners also state that CRTC “owns and operates two linear acoslerators” and “one
simulator,” Request, p. 3. Footnote 1 to the Request states:

CRTC- has represented to Pefitioners that it entered into binding
obligations to acquire the segond linear accelerafor prior to Avgust 26,
2003, and thet the acquisition of the second linear. accelerator cost less
than $750,000, including the cost of the ‘'equipment, studiecs, surveys,
designs, plans, working drawings, specifications, construction, instaliation,
and other activities essentizl to acquiring and rmaking operational the
second linear accelerator,

I note from the files of the Department that the inventory report of linear acoelcratdr
equipment submitted by Carolina Radiation Medicine, P.A., certified and dated by Gordon G,
Koltis on April 6, 2007, identifies only one linear accelerator owned by CRTC. The Department

files do not contain any information concerning the purported second linear accelerator.

$0'd 9zigl (L00Z bl 98 LGLZELEBLEINES A0HaN 40
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Petitioners represent. that they have exeouted 2 stock purchase egreement by which NC
Radiation will acguire 100% of the issued and oﬁtstaﬂding-(:gpit&l stock of CRTC from Dr,
Koltis, After cloging the transaction, Petitioners sltate that CRTC will remain 8 separate
corporate entity that is-a wholly-owned subsidiary of NC Radiation, THey state that CRTC will
continue to operats its freestanding radiation therapy facility ‘;a’c the same location in Greenville,
Pitt County, North Carolina, in the same manner in which It operated prior to the transaction in
all material ways, Petitioners will pay more than two million dollars to purchage the CRTC
stock. The closing of the transaction is conditlonied on teceiving oconfirmation from the
Departmerit that acquisition of the stook will not requirs a certificate of need,

ANALYSIS

N.C.G1S. § 131E-178 provides that no person shall offer or develop “a new iustittional
health service” without first obtaining a CON. N.G.C.S. § 131B-176(16) defines “new
institutional health service" to include: (1) “The acquisition by purchase, donation, laaéé,
transfer, or comparable arrangement” of a lineat accelerator “by or on behalf of any person,”
N.G.CS. § 131E417'6_(16)f1.5a, end (2) “The obligation by any pstson of a capital expenditure
exceeding two million dotlars ($2,000,000) to develop or cxpand a heath servies or-a health.
service facility, or which relates to the provision of a health service,” N.C.G.8. § 13 1R-176¢16)b:

The transaction. described by Petitioners does not constitute the g‘cqui'siti'on of a linear
accelerator or & simulator by any person because ownership of the one reported linear accelerator
and one reported simulator here will n_c‘}t change. CRTC will continue to be the owner of these
two pieces of equipment, and CRTC's legal status-as a corporate entity will not change.

Similarly, the transaction ig not.an obligation to develop or expand & héahh service or a

health service facility, since Petitioners represent that CRTC will continue to operate at the sarne

504 [ziz\ L00Z vl 98s {GLZEELBILEIXEY ATWIN/ 840
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location In 2 mmanser that is the same in all material respects as it operated prior to the,
transaction. In addition, pursuant to S.I. 2005-325, oncology treatment centers are not “health
;sarv[ce facilities” for purposes of the CON law.

Finally, on the specific facts of this case, the t'ransag:ti_onpropo'séd by Petitioners is not “a .
capital expenditure., . . which relates to the provision of a health service” within the meaning of
N.C.G.8, § 131B-176(16)b. The definition of “health service” SpeciﬁpaIlS/ “does not include
admlh}stta\‘:ive and other actiﬁtiesj fhat are. not integral to clinioal management.” Petitioners’
representations indlcate that stock owriership of CRTC is not integral to the clinical management
of CRTC, because in gll material respects the operations of CRTC will not change.

I specifically except from this Ruling any conclusions as to the status of 1,egatity of the
ownership-of a purported second linear accelerator by CRTC. The Departrent has no notice of
the sxistenoe or ownership of the second linear accelerator, and I make no finding that CRTC
may acquire or operate, or has properly acquired and operated, a second linear accelerator
without CON review,

CONCLUSION

For the foregoing reasons, aséuming'tﬁe statements of fact in the Request to be true, T
conclude that the acquisition by Petitioners of 100% of the outstanding and issued gtock of
CRTC, in the manner represented by Petitioners in the Request, i:s not subject to CON'review,

"This ruling is subject fo the condition that, after the transaction, CRTC cont_in’t_';es to
operate ite fresstanding radiation therapy facility af the same. location in Greenville, Pitt County,
North Caroling, in the same manner in which 1t operatéd prior to the transaction in all material

ways,
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This ruling is not intended to address, expand or validate any activitles or status of CRTC

with respect to the requirements of the CON law as-it relstes to CRTC, The ruling {8 limited to

the specific facts progented in the Request. It specifically does not address the status of any

linear accelerator that CRTC may own-or-claim to own.

This M%sly o%@; 2007,

4 § 2 % gerf 1
Division of r-— h g Regulation
N.C. Depertnfent of Health and Humean Services.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by certified mail, return yrecelpt requested, by depositing the copy in an
official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed ag follows:

CERTIFIED MAITL

Susan H, Hargrove, Bsq. -
Smith, Anderson, Blount, Dorsett
Mitchell & Jernigan, L.L.P.

P.0, Box 2611 |

Raleigh, NC 27602-2611

This the H™ day of September, 2007.

IV 7 G
Zie A ot
“ief Operating Officer

0 'd L ogztel L00T piod8§ {5{7ECLE 1B IREL HHOHFE4Q
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Division of Health Service Regulation
Certificate of Need Section
2704 Mail Service Center m Raleigh, North Carolina 27699-2704

Beverly Eaves Perdue, Governor www.ncdhhs.gov/dhst d Lee Hoffman, Section Chief
Lanier M. Cansler, Secretary ' Phone; 919-855-3873
Fax: 919-733-8139

June 29, 2009

Renee J. Montgomery, Partner -
Parker Poe Adams and Bernstein LLP
Post Office Box 389

Raleigh, NC 27602-0389

RE:  Exempt from Review - Replacement Equipment/ Radiation Therapy Sérvicés;.lﬁb."clfb/a 74 e

Century Oncology, North Carolina Radiation Therapy Management Services, Inc. and -

Carolina Radiation and Cancer Treatment Center, Inc/ Acquire a replacement linear
accelerator for the second linear accelerator located at CRCTC in Greenville/ Pitt County

Dear Ms. Montgomery:

' In response to your letters of June 23, 2009, November 18, 2008, and July 29, 2008, the above =

referenced proposal is exempt from certificate of need review in accordance with N.C.G.S 131E-
184(a)(7). Therefore, you may proceed to acquire, without a certificate of need, the Varian 2100C,
s/n 1167, to replace the existing Varian 2100C, s/m 527. This determination is based on your
representations that the existing unit will be removed from North Carolina and will not be used again
in the State without first obtaining a certificate of need.

It should be noted that this Agency's position is based so.le‘ly on the facts 1'epre$enfed by' ybu and that
any change in facts as represented would require further consideration by this Agency and a separate
determination. If you have any questions concerning this matter, please feel free to contact this
office.

Sincerely, PRTY
7 G,é%fﬁd/&f j

F. Gene DePorter, Project Analyst

LegZB./Hoffman,

Cettificate of Need Sectijon

cc:  Medical Facilities Pl"anni'ng Section, DHSR ,

AM\S Location: 701 Barbour Drive m Dorothiea Dix'Hospital Campus w Raleigh, N.C. 27603
An Equal Opportunity / Affirmative Action Employer :
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Notth Carolina Department of Health and Human Services
Division of Health Service Regulation
Office of the Ditectot
2701 Mail Service Center * Raleigh, Notth Carolina 27699-2701
http:/ /www.ncdhhs.gov/dhst

Beverly Eaves Perdue, Governot Drexdal Peatt, Director

Laniet M. Cansler, Secretary Phone: 919-855-3750
Fax: 919-733-2757

November 4, 2011 CERTIFIED MATIL & FACSIMILE

William W. Stewart, Esq.
K&L Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

RE: Declaratory Ruling for The Charlotte-Mecklenburg Hospital Authority
d/b/a Carolinas Healthcare System

Dear Mr. Stewart:

T am enclosing a Declaratory Ruling that you requested. If questions arise, do not hesitate to let
me know.

Sincerely,
 Drexdal Pratt  ~
DP:TH:peb
Enclosure
: e Jeff Horton, Chief Operating Officer, DHSR
Craig Smith, Chief, Certificate of Need Section
" - Steven Lewis, Chief, Construction Section
Azzie Conley, Chief, Acute and Home Care Licensure and Certification Section

DHSR Medical Facilities Planning Section
Marc Lodge, Special Deputy Attorney General, DOJ

Al\h& Location: 809 Ruggles Drive s Dorothea Dix Hospital Campus = Raleigh, N.C. 27603 ﬁ
An Bqual Opportonity / Affirmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR )
DECLARATORY RULING BY )
THE CHARLOTTE-MECKLENBURG ) DECLARATORY RULING
HOSPITAL AUTHORITY D/B/A )
CAROLINAS HEALTHCARE SYSTEM )

I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

The Charlotte-Mecklenburg Hospital Authority d/b/a Carolinas Healthcare System
(“CMHA”) has requested a declaratory ruling to confirm that its acquisition of the membership
interests of University Radiation Oncology Center, LLC (“UROC”) and its continued operatbn
of that facility may proceed without first obtaining a Cextificate of Need (“CON"). This ruling
will be binding upon the Department and the entities requesting it, as long as the material facts
. stated herein are accurate. This ruling pertains only to the matters referenced herein. Except as
provided by N.C.G.S. § 150B4, the Department expressly reserves the right to make a
prospective change in the interpretation of the statutes and re gulations at issue in this Declaratory
" Ruling. William W. Stewart of K&L Gates LLP has requested this ruling on CMHA’s behalf
and has provided the material facts upon which this ruling is based.

STATEMENT OF THE FACTS

UROC, which is located at 8310 University Executive Park, Suite 500, Charlotte, NC

28262, is a limited liability company which provides radiation therapy treatment. UROC was
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acquired by Radiation Oncology Centers of the Carolinas, Inc. ("ROCC”) pursuant to an
exemption in August 1997. Currently, UROC operates a Varian 2100C linear accelerator and a
| GE Highspeed Advantage CT simulator, which the CON Secﬁon previously approved.

On August 18, 2011, the Department issued a Declaratory Ruling determining that ROCC
could transfer, without a CON, its interest in UROC and Matthews Radiation Oncology Center
(“MROC”) to two wholly owned subsidiaries of ROCC. Once that transaction is consummated,
ROCC will be the sole member of UROC. ROCC will then transfer its entire membership
interest in UROC to CMHA and CMHA will become UROC’s sole member. Thus, UROC will
remain intact as the same TLC, but with a different membership composition.

ANALYSIS

The CON law provides that no person shall offer or develop a “new institutional health
service” without first obtaining a CON. N.C. Gen. Stat. § 131E-178. The list of new
institutional health services includes “the acquisition by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf of any persen,”
N.C, Gen. Stat. § 131E-176(16)(f1)5a, 9,. and “the obligation by any person of a capital
expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
existing legal entity like UROC which owns and operates a linear accelerator or simulator. The

declaratory ruling requested by CMHA is consistent with the Department’s prior rulings that
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have interpreted the applicability Qf the CON Law to the purchase of ownership interests in
health care organizations, for the following reasons:

CMHA'’s aéquisition of the membership interests in tJROC qﬁes not constitﬁte the
acquisition of a linear accelerator or a simulator because the ownership‘ of the equipment will not
change, and the same equipment will be used to provide the same radiation oncology services, in
the same location. UROC will continue to _bwn the two pieces of equipment and UROC’s legal
status as a corporate entity will not change.

The purchase of ROCC’s membership interests in UROC does not invoive the offering
or expansion of any new facility, service or equipment, and the state’s inventory of linear
accelerators and simulators will not change. No new or additional equipment will be acquired or
placed in operation in the State.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, I
conclude that CMHA does not require a certificate of need in order to proceed with the purchase’
of ROCC’s membership interests in UROC.

This the __ 41" day of November, 2011.

Drexdal Pratt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by facsimile and certified mail, return receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

CERTIFIED MAIL,

William W. Stewart

K&I Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

This the 4® day of November, 2011.

J’ef@/ i
Operating Ofﬁcer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR DECLARATORY
RULING BY WAKE RADIOLOGY

ONCOLOGY SERVICES, PLLC, CANCER

)
)
) DECLARATORY RULING
CENTERS OF NORTH CAROLINA, P.C,, )
)
)
)

US ONCOLOGY, INC,, AOR
MANAGEMENT COMPANY OF VIRGINIA,
LLC AND WAKEMED
I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Depgartment“ or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

Wake Radiology Oncology Services, PLLC (hereinafter “WROS™); Cancer Centers of

North Carolina, P.C. (“CCNC™); US Oncology, Inc. (“USON”) and its subsidiary AOR
Management Company of Virginia, LLC (“AOR”); and WakeMed have requested a declaratory
ruling to confirm that the acquisition of the membership interests in WROS and the continued
operation of the oncology treatment center may proceed without first obtaining a certificate of
| need. This ruling will be binding upon the Department and the entities requesting it, as long as
the material facts stated herein are accurate. This ruling pertains only to the matters referenced
herein. Except as provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to
make a prospective change in the interpretation of the statutes and regulations at issue in this
Declarétory Ruling. Attorneys for the Petitioners have requested this ruling on their behalf and

have provided the material facts upon which this ruling is based.
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STATEMENT OF THE FACTS

WROS is a North Carolina professional limited liability company presently owned by
certain physician-members, each of whom owns a specific perééntage of the total membership
interests in WROS. WROS provides radiation oncology treatment services at 300 Ashville
Avenue, Suite 110, Cary, North Carolina, based on a certificate of need that was issued in 1997
to own an oncology treatment center and to operate a linear accelerator and simulator and other
equipment used in furnishing radiation oncology services.

CCNC is a professional corporation organized under the laws of the State of North
Carolina. CCNC employs physicians licensed to practice medicine in the State of North
Carolina, who provide oncology treatment services, including radiation oncology services
through the use of a linear accelerator.

USON is a business corporation organized under the laws of the State of Delaware.
Through its subsidiaries, US Oncology provides administrative support for, and furnishes
medical equipment used by, oncology practices throughout the United States.

AOR is a limited liability company, a subsidiary of USON and was organized under the
laws of the State of Delaware and authorized to do business in North Carolina. AOR provides

| administrative and other support services to CCNC under a Management Services Agreement
with CCNC.

WakeMed is a North Carolina nonprofit corporation engaged in the provision of acute
care seryices and other health care scr\_rices in Wake County.

WROS estabﬁshed its oncology treatment center on or about July 17, 1998. Since the
establishment of its oncology treatment center, WROS has continuously operated the oncology

treatment center established pursuant to the CON it received in 1997.
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When the CON Law was amended in 2005, WROS already was operating an existing
oncology treatment center pursuant to the CON that it had obtained in 1997 and using a linear
accelerator and simulator that had been recognized in the SMFP inventory for seven ycaré. ‘Since
it'already owned the equipment, it was not required to obtain a second CON to be able to
continue to operate its linear accelerator and simulator.

Recently, WROS physician owners approved a conversion of WROS from a professional
limited liability company to a limited liability company, to occur simultaneously with the sale of
ownership interests to CCNC, 1t is likely that WROS will change its name after the sale.
Subsequently, in a separate transaction, WakeMed anticipates purchasing a minority membership
interest in the renamed WROS (“the LLC”).

This change in the business form of WROS that has been approved by its physician
ovx-/ners will not constitute a change in or dissolution of WROS, the legal entity that received the
CON in 1997 and has continuously operated the oncology treatment center and the linear
accelerator and simulator since they became operational.

After these two transactions, the LLC will continue to exist as a legal and business entity,
and will continue to own the oncology treatment center and the equipmént that was authorized
under the 1997 CON, including the linear accelerator and simulator. The oncology treatment
center and its equipment will remain at the same location at 300 Ashville Avenue in Cary.

The LLC will not offer any medical services. Oncology treatment services will be
furnished by physicians associated with CCNC.

ANALYSIS
The CON law provides that no person shall offer or develop a “new institutional health

service” without first obtaining a CON. N.C. Gen. Stat. § 131E-178. The list of new
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institutional health services includes “the acquisition by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf o-f any person,”
N.C. Gen. Stat. § 131E-176(16)(ﬂ)5‘a, 9, and “the obligation by any person of a capital
expenditure exceeding two million dollars (82,000,000) to develop or expand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat, §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
existing legal entity like WROS which owns and operates a linear accelerator or simulator. The
declaratory ruling requested by Petitioners is consistent with the Department’s prior rulings that
have interpreted the applicability of the CON Law to the purchase of ownership interests in
health care organizations, for the following reasons:

The entity that owns the linear accelerator and simulator will not change, and the same
equipment will be used to provide the same radiation oncology services, in the same lopation.
The LLC will continue to own the linear accelerator, the simulator, and all the oncology
treatment center assets that were authorized under the 1997 CON and ﬁave been used to furnish
oncology treatments to patients. Its membership composition initially will change from the
present physician members to a single member, CCNC, with the subsequent purchase of a
minority interest by WakeMed.

The Proposed Transaction will involve expenditures by CCNC, and later by WakeMed,
but these will be purchases of ownership interests in an existing limited liability company that

owns the oncology treatment center. There will be no capital expenditure to develop or expand a
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health service or health service facility because the same equipment will continue to be operated
at the same location, and no expansion of services is proposed.

The Ptoposed Transaction does not involve the offering or expansion of any new facility,
service or equipment, and the state’s inventory of linear accelerators and simulators will not
change. No new, or additional equipment will be acquired or placed in operation in the State.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, I
conclude that the Petitioners do not require a certificate of need in order to proceed with the
Proposed Transaction.

This the day of September, 2010.

Drexdal Pratt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served 'upon the
nonagency party by certified mail, return receipt requested, by depositing the copy in an official

depository of the United States Postal Service in first-class, postage pre-paid envelope addressed
as follows:

CERTIFIED MAIL

Ronald I. Kirschbaum

KIRSCHBAUM, NANNEY, KEENAN & GRIFFIN, P.A.
P.O. Box 19766

Raleigh, North Carolina 27607

Attorneys for Wake Radiology Oncology, PLLC

William R. Shenton

POYNER SPRUILL LLP

301 Fayetteville Street, Suite 1900

Raleigh, North Carolina 27601

Attorneys for U.S. Oncology, Inc. and AOR Management
Company of Virginia, LL.C

Larry E. Robbins

WYRICK ROBBINS YATES & PONTON, LLP
P.O. Drawer 17803

Raleigh, North Carolina 27607

Attorneys for Cancer Centers of North Carolina, P.C.

Maureen Demarest Murray :
SMITH MOORE LEATHERWOOD LLP
P.O. Box 21927 _

Greensboro, North Carolina 27420
Attorneys for WakeMed

This the day of September, 2010.

Jeff Horton
Chief Operating Officer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA

IN RE: REQUEST FOR

DECLARATORY RULING BY RADIATION
THERAPY SERVICES, INC. AND NORTH
CAROLINA RADIATION THERAPY
MANAGEMENT SERVICES, INC.

DECLARATORY RULING

L A s

I, Robert J. Fitzgerald, Director of the Division of Health Service Regulation (the
“Department™), hereby issue this declaratory ruling to Radiation Therapy Services, Inc. d/b/a/
21% Century Oncology (“RTS”) and North Carolina Radiation Therapy Management Services,
Inc. (“NC Radiation™) (collectively “Petitioners”) pursuant to N.C.G.S. § 150B-4, 10A NCAC
14A.0103, and the authority delegated to me by the Secretary of the North Carolina Department
of Health and Human Services. Petitioners have filed a Declaratory Ruling Request (the
“Request”™) asking the Department to issue a declaratory ruling that they may acquire all of the
stock of Carolina Radiation and Cancer Treatment Center, Inc. (“CRTC”) without certificate of
need (“CON") review.

This ruling is binding on the Department anci the person requesting it if the material facts
-stated in the Request are accurate and no material facts have been omitted from the request. The
ruling applies only to this request. Except as provided by N.C.G.S. § 150B-4, the Department
reserves the right to change the conclusions which are contained in this ruling. Susan H.
Hargrove, Sean A. Timmons, and Jennifer B. Markhan of Smith, Anderson, Blount, Dorsett,
Mitchéli & Jernigan, L.L.P., counsel for Petitioners, have requésted this ruling on behalf of
_ Petitioners and have provided the statement of facts upon which this ruling is based. The

material facts as provided by counsel for Petitioners are set out below.
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STATEMENT OF THE FACTS

Except as noted, the following statement of the facts is based on the representations of
Petitioners in the Request.

Petitioner RTS is a Florida corporation. NC Radiation is a North Carolina corporation
that is a wholly-owned subsidiary of RTS. Both have their principal business address in Fort
Myers, Florida.

Petitioners wish to acquire 100% of the issued and outstanding stock of CRTC, which
they state is a North Carolina corporation owned by Dr. Gordon Koltis that operates a radiation
therapy facility for cancer patients. Petitioners describe CRTC as an oncology treatment center
that, prior to 26 August 2005, would have been a “health service facility” as defined in N.C.G.S.
§ 131E-176(9b). S.L. 2005-325 eliminated oncology treatment centers from the category of
“health service facilities,” effective 26 August 2005.

Petitioners also state that CRTC “owns and operates two linear accelerators™ and “one
simulator.” Request, p. 3. Footnote 1 to the Request states:\

CRTC has represented to Petitioners that it entered into binding
obligations to acquire the second linear accelerator prior to August 26,
2005, and that the acquisition of the second linear accelerator cost less
than $750,000, including the cost of the equipment, studies, surveys,
designs, plans, working drawings, specifications, construction, installation,
and other activities essential to acquiring and making operational the
second linear accelerator.

I note from the files of the Department that the inventory report of linear accelerator
equipment submitted by Carolina Radiation Medicine, P.A., certified and dated by Gordon G.

Koltis on April 6, 2007, identifies only one linear accelerator owned by CRTC. The Department

files do not contain any information concerning the purported second linear accelerator.
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Petitioners represent that they have executed a stock purchase agreement by which NC
Radiation will acquire 100% of the issued and outstanding capital stock of CRTC from Dr.
Koltis. After closihg the transaction, Petitioners state that CRTC will remain a separate
corporate entity that is a wholly-owned subsidiary of NC Radiation. They state that CRTC will
continue to operate its freestanding radiation therapy facility at the same location in Greenville,
Pitt County, North Carolina, in the same manner in which it operated prior to the transaction in
all material ways, Petitioners will pay more than two million dollars to purchase the CRTC
stock, The closing of the transaction is conditioned on receiving confirmation from the
Department that acquisition of the stock will not require a certificate of need.

ANALYSIS

N.C.G.S. § 131E-178 provides that no person shall offer or develop “a new institutional
health service” without first obtaining a CON. N.G.C.S. § 131E-176(16) defines “new
institutional health service” to include: (1) “The acquisition by purchase, donation, lease,
transfer, or comparable arrangement” of a linear accelerator “by or on behalf of any person,”
N.G.C.S. § 131E-176(16)f1.5a, and (2) “Thg obligation by any person of a capital expenditure
exceeding two million dollars ($2,000,000) to develop or expand a ﬁeath service or a health
service facility, or which relates to the provision of a health service,” N.C.G.S. § 131E-176(16)b.

The transaction described by Petitioners does not constitute the acquisition of a linear
‘accelerator or a simulator by any person because ownership of the one reported linear accelerator
and one, reported simulator here will not change. CRTC will continue to be the owner of these
two pieces of equipment, and CRTC’s legal status as a corporate entity will not change.

Similarly, the transaction is not an obligation to develop or expand a health service or a

health service facility, since Petitioners represent that CRTC will continue to operate at the same
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location in a manner that is the same in all material respects as it operated prior to the
transaction. In addition, pursuant to S.L. 2005-325, oncology treatment centers are not “health
service facilities” for purposes of the CON law.

Finally, on the specific facts of this case, the transaction proposed by Petitioners is not “a
capital expenditure . . . which relates to the provision of a health service” within the meaning of
N.C.G.S. § 131E-176(16)b. The definition of “health service” specifically “does not include
administrative and other activities that are not integral to clinical management.” Petitioners’
representations indicate that stock ownership of CRTC is not integral to the clinical management
of CRTC, because in all material respects the operations of CRTC will not change.

I speciﬁcally except from this Ruling any conclusions as to the status or legality of the
ownership of a purported second linear accelerator by CRTC. The Department has no notice of
the existence or ownership of the second linear accelerator, and I make no finding that CRTC
may acquire or operate, or has properly acquired and operated, a second linear accelerator
without CON review.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the Request to be true, I
conclude that the acquisition by Petitioners of 100% of the outstanding and issued stock of
CRTC, in the manner represented by Petitioners in the Request, is not subject to CON review,

This ruling is subject to the condition that, after the transaction, CRTC continues to
operate its freestanding radiation therapy facility at the same location in Greenville, Pitt County,
North Carolina, in the same manner in which it operated prior to the transaction in all material

ways.
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This ruling is not intended to address, expand or validate any activities or status of CRTC
with respect to the requirements of the CON law as it relates to CRTC. The ruling is limited to
the specific facts pfesented in the Request. It speciﬁcélly does not address the status of anj/
linear accelerator that CRTC may own or claim to own.

This day of , 2007.

Robert J. Fitzgerald, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

1 certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by certified mail, return receipt requested, by depositing the copy in an official
depository of the United States postal service in a first class, postage prepaid envelope addressed
as follows: ‘

CERTIFIED MAIL

Susan H. Hargrove
Smith, Anderson, Blount, Dorsett,
Mitchell & Jernigan, L.L. P

P.O. Box 2611
Raleigh, NC 27602-2611

This day of , 2007.

Jeff Horton
Chief Operating Officer
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EXHIBIT
3
2
i
North Carolina Départment of Health and Human Services
Division of Health Service Regulation '
Certificate of Need Section
2704 Mail Service Centet * Raleigh, North Carolina 27699-2704
http: / /orerss.nedhhs gov/dhsr/
Drexdal Pratt, Director
Beverly Eaves Perdue, Governor Craig R. Smith, Section Chief
Albert A, Delia, Acting Secretary : Phone: {919) 855-3873

Fax: (919) 733-8139
February 27, 2012

Maureen Demarest Murray
Smith, Moore, Leatherwood

300 N, Greene Street, Suite 1400
Greensboro, NC 27401

RE: No Review / WakeMed / Acquisition of ownership interests of CSA-1, owners of five heart-
tung bypass machines located at WakeMed | Wake County
FID #: 943528

Dear Ms, Murray:

The Certificate of Need (CON) Section received your letter of February 8, 2012 regarding the above
referenced proposal. Based on the CON law in effect on the date of this response to your request,
the proposal described in your correspondence is not governed by, and therefore, does not currently
require a certificate of need. However, please note that if the CON law is subsequently amended
such that the above referenced proposal would require a certificate of need, this determination does
not authorize you to proceed to develop the above referenced proposal when the new law becomes
effective. '

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need 10
be made by the Certificate of Need Section. Changes in a project include, but are not limited to: (1)
increases in the capital cost; (2) acquisition of medical equipment not included in the original cost
estimate; (3) modifications in the design of the project; (4) change in location; and (5) any increase
in the number of square feet to be constructed. |

Please contact the CON Section if you have any questions.

Sincerely, ‘
/M@é/ﬂ% CeaugR bmith
Michael J”McKillip Craig R¢Smith, Chief
Project Analyst Certificate of Need Section
géhh Location: 809 Ruggles Drive, Dorothea Dix Hospital Campus, Raleigh, N.C, 27603 2
A An Bqual Opportunity/Affirmative Action Employer ey
Fﬁﬂg\ ’
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A SMITHMOORE
%’ LEATHERWOOD

February 8, 2012

Via E-Mail and U.S. Mail

Mr. Craig R, Smith, Chief

Ms, Martha Frisone, Assistant Chief

“North Carolina Department of Health
Service Regulation

Certificate of Need Section

2704 Mail Service Center

Raleigh, North Carolina 27696-2704

Re:  WakeMed Acquisition of Ownership Interests in CSA-1
Dear Mr. Smith and Ms, Frisone:

We represent WakeMed, The purpose of this letter is to provide notice to the North
Carolina Department of Health and Human Services, Division of Health Service Regulation,
Certificate of Need Section (the “Agency”) and confirm that WakeMed's acquisition of the
ownership iriterests of CSA-1 is not reviewable as a new institutional health setvice under the
North Carolina Certificate of Need (“CON”) law, CSA-1is a wholly owned sub of CSA
Medical, LLC (“CSA™) and owns five (5) heart tung bypass (“HLB”) machines that have been
and are operated at WakeMed. WakeMed would acquire the membership interests in CSA-1,
which would continue to exist as a legal entity and to own the five (5) HLB machines that would
remain located and operated at WakeMed, C

_ The Agency has issued numerous declaratory rulings and no review letters that
acknowledge that acquisition of ownership interests in a legal entity does not constitute a
reviewable acquisition of the medical equipment owned by. that legal entity. For example, in a
declaratory ruling issued to New Hanover Perfusionists, Inc., the Agency determined that the
purchase of stock did not constitute the acquisition of a heart-lung bypass machine because
ownership of the regulated heart-lung bypass equipment would not change. The Agency also
determined that the transaction was not an obligation to develop or expand a health service ot
health service facility because the equipment company was not a health service facility. The
stock purchase transaction proposed also was not “a capital expe’nditurf: ... which relates to the
provision of a health service” within the meening of N.C. Gen, Stat. § 131E-176(1 6)(b). The
definition of “health service” specifically “does not include administrative and other activities
that are not integral to clinical management.” Stock or membership interest ownership is not
integral to clinical management. In re; Request for Declaratory Ruling by New Hanover
Perfusionists, Inc., January 24, 2008.
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Mr, Craig R. Smith, Chief

Ms. Martha Frisone, Assistant Chief
February 8, 2012

Page 2

Similarly, the Department approved the sale of 100% of the issued and outstanding stock
of a company that owned a linear accelerator to another entity. Linear accelerators are regulated
in the same manner as heart-lung bypass equipment. The Department held that certificate of
need review was not required for the stock purchase transaction, See Declaratory Ruling, In re:
Request for Declaratory Ruling by Radiation Therapy Services, Inc. and North Carolina
Radiation Therapy Management Services, Inc., September 14, 2007,

We would appreciate written confirmation from you that the anticipated transaction does
not require CON review. If you require additional information to consider this request, please

contact us. We appreciate your consideration.

Sincerely yours,

SMITH MOORE LEATHERWOOD LLP

%WJ d’mMW

Maureen Demarest Murray

cc: Stan Taylor, WakeMed
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North Catolina Department of Health and Human Setvices t
Division of Health Setvice Regulation J
. Cetrtificate of Need Section _ i
2704 Mail Service Center » Raleigh, North Carolina 27699-2704
bttp:/ /werw.nedhhs.gov/dhse/

Drexdal Pratt, Director,
Beverly Haves Petdue, Governot Craig R. Smith, Section Chief
Albest A, Delia, Acting Secretary " Phone: (919) 855-3873
Fax: (919) 753-8139

l

I

February 27, 2012 |
1

Gary S. Qualls i
K & 1. Gates, LLP “
P.O. Box 14210 [
Research Triangle Park NC 27709-4210

RE: No Review / Rex Hospital, Inc, / Acquisition of ownership interests of CSAMS Lake Boone,
LLC, owners of three heart-lung bypass machines located at Rex Hospital / Walke County
FID #: 953429

%
i
!

Dear Mr, Qualls:

The Certificate of Need (CON) Section received your letter of February 9, 2012 regarding the above
referenced proposal. Based on the CON law in effect on the date of this response to your request,
the proposal desctibed in your correspondence is not governed by, and therefore, does not currently
require a certificate of need. However, please note that if the CON law is subsequently amended
such that the above referenced proposal would require a certificate of need, this determination does
not authorize you to proceed to develop the above refetenced proposal when the new law becomes
effective.

Tt should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need to
be made by the Certificate of Need Section. Changes in a project include, but are not limited to: (1)
increases in the capital cost; (2) acquisition of medical equipment not included in the original cost
estimate; (3) modifications in the design of the project; (4) change in location; and (5) any increase
in the number of square feet to be constructed. '

Please contact the CON Section if you have any questions,

Sincerely,

A ddom 375(,0/@) CeniR nth

Michael J. Craig R(Bmith, Chief
Project Analyst Certificate of Need Section
Location: 809 Ruggles Drive, Derothea Dix Hospital Campus, Raleigh, N.C. 27603 73
AH‘\S An Equal Opportunity/Affirmative Action Employer ¢
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Post Office Box 14210
Researgh Triangle Park, NG 27708-4210

. ] ug,
K&L ] GATES - ~ KL Gates NJD

430 Dayis Drive, Suite 400

" ﬁe‘écel‘t\ued by ;}\ Maoreisville, NG 27560

m CON Seotlp

v h ':",dg(};g 2 iy . T 919.466.11911 wyw kigates.com

A
N e - Gary S. Qualls
S e e ’
R F 919.516.2072
gary.qualls@klgates.com

February 9, 2012

Mr, Craig R, Smith, Chief

Ms, Martha Frisone, Assistant Chief

North Carolina Department of Health
Service Regulation

Certificate of Need Section

2704 Mail Service Center

Raleigh, North Carolina 27696-2704

Re:  Rex Acquisition of Ownership Interests in CSAMS Lake Boone Trail, LLC
Dear Mr. Smith and Ms, Frisone:

We represent Rex Hospital, Inc. (“Rex”). The purpose of this letter is to provide notice
to the North Carolina Department of Health and Human Services, Division of Health Service
Regulation, Certificate of Need Section (the “Agency”) and confirm that Rex’s acquisition of the
ownership interests of CSAMS Lake Boone Trail, LLC (“CSA Lake Boone™) is not reviewable
as a new institutional health service under the North Carolina Certificate of Need (“CON") law.
CSA Lake Boone is a wholly owned sub of CSA Medical, LLC (“CSA”) and owns three (3)
heart-lung bypass (“HLB") machines that have been and are operated at Rex, Rex would acquire

" the membership interests in CSA Lake Boone, which would continue to exist as a legal entity
and to own the three (3) HL.B machines that would remain located and operated at Rex.

The Agency has issued numerous declaratory rulings and no review letters that
acknowledge that acquisition of ownership interest in a legal entity does not constitute a
reviewable acquisition of the medical equipment owned by that legal entity. For example, in a
declaratory ruling issued to New Hanover Perfusionists, Inc., the Agency determined that the
purchase of stock did not constitute the acquisition of a heart-lung bypass machine because
ownership of the regulated heart-lung bypass equipment would not change. The Agency also
determined that the transaction was not an obligation to develop or expand a health service or
health service facility because the equipment company was not a health service facility. The
stock purchase transaction proposed also was not “a capital expenditure . . . which relates to the
provision of a health service” within the meaning of N.C. Gen. Stat. § 131E-176(16)(b). The
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K&L|GATES

Mr. Craig R. Smith, Chief
Martha Frisone, Assistant Chief
February 9,2012

Page 2

definition of “health service” specifically “does not include administrative and other activities
that are not integral to clinical management,” Stock or membership interest ownership is not
integral to clinical management, In re: Request for Declaratory Ruling by New Hanover
Perfusionists, Inc., January 24, 2008,

Similarly, the Department has recently approved the sale of 100% of the membership
interests in a company that owned a linear accelerator to another entity, Linear accelerators are
regulated in the same manner as heart-lung bypass equipment, The Department held that
certificate of need review was not required for the LLC membership purchase transaction. See
Declaratory Ruling, In re: Request for Declaratory Ruling by The Charlotte-Mecklenburg
Hospital Authority d/b/a Carolinas Healthcare, November 4, 2011 (attached as Exhibit 1),

We would appreciate written confirmation from you that the anticipated transaction does
not require CON review. If you require additional information to consider this request, please
contact us. We appreciate your consideration.

Sincerely yours,

K&L GATES LLP

Gary S. Qualls
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EXHIBIT

e

North Carolina Depattment of Health and Human Services
Division of Health Service Regulation
Office of the Directot
2701 Mail Service Center * Raleigh, North Carolina 27699-2701
http:/ fwwy.nedhhs.gov/dhst:

Beverly Haves Perdue, Governor Drexdal Prate, Director
Lanier M, Cansler, Secretaty Phone: 919-855-3750
Fax: 919-733-2757

November 4, 2011 CERTIFIED MATL & FACSIMILE

William W, Stewart, Esg.
K&L Gates LLP

430 Davis Diive, Suite 400
Morrisville, NC 27560

RE; Declaratory Ruling for The Chartlotte-Mecklenburg Hospital Authority
d/b/a Carolinas Healthcare System

Dear Mz, Stewart:

T am enclosing a Declaratory Ruling that you requested, If questions arise, do not hesitate to let
me know,

Sincerely,
Drexdal Pratt
DP:JH:peb
Enclosure

cc:  Jeff Horton, Chief Operating Officer, DHSR
Craig Smith, Chief, Certificate of Need Section
Steven Lewis, Chief, Construction Section )
Azzie Conley, Chief, Acute and Home Care Licensure and Certification Section
DHSR Medical Facilities Planning Section
Mare Lodge, Special Deputy Attorney General, DOJ

éﬁ}}ﬂl%s Location: 809 Ruggles Drive s Dorothea Dix Hospital Campus = Raleigh, N.C. 27603 ﬁr}
An Equal Opportunity / Affirmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION

RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR )
DECLARATORY RULING BY : )
THE CHARLOTTE-MECKLENBURG ) DECLARATORY RULING
HOSPITAL AUTHORITY D/B/A )
CAROLINAS HEALTHCARE SYSTEM )

I, Drexdal Pratt, as Director of the Division of Health Setvice Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this

Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A

10103 under the authority granted me by the Secretary of the Department of Health and Human

Services.

The Chatlotte-Mecklenburg Hospital Authority d/b/a Carolinas Healthcare System
(“CMHA”) has requested a declatatory ruling to confirm that its acquisition of the mernbership
interests of University Radiation Oncology Center, LLC (“UROC”) and its continued operation
of that facility may proceed without first obtaining a Certificate of Need (“*CON”). This ruling
will be binding upon the Department and the entities requesting'it, as long as the material facts

stated herein ate accurate. This ruling pertains only to the matters referenced herein. Except as

provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to make a '

prospective change in the interpretation of the statutes and regulations at issue in this Declaratory
Ruling. William W, Stewart of K&L Gates LLP has requested this ruling on CMHA’s behalf
and has provided the material facts upon which this ruling is b.asﬁd.
STATEMENT OF THE FACTS .
UROC, which is located at 8310 University Bxecutive Park, Suite 500, Charlotte, NC

28262, is a limited liability company which provides radiation therapy treatment. UROC was
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acquired by Radiation Oncology Centers of the Carolinas, Inc. (FROCC”) pursuant to an
exemption in August 1997, Curtently, UROC operates a Varian 2100C linear accelerator and a
GE Highspeed Advantage CT simulator, which the CON Section previously approved.

On August 18, 2011, the Department issued a Declaratory Ruling determining that ROCC
could transfer, without a CON, its interest in UROC and Matthews Radiafion Oncology Center
(*“MROC") to two wholly owned subsidiaries of ROCC. Once that transaction is consummated,
ROCC will be the sole member of UROC, ROCC will then transfer its entire membership
interest in UROC to CMHA and CMI—IA will become URQOC's sole member. Thus, UROC will
remain intact as the same LLC, but with a different membership composition.

ANALYSIS

The CON law provides that no person shallﬂ offer or develé'p a “new institutional health
sérvioe” without first obtaining a CON, N.C. Gen. Stat, § 131B-178. The list of new
institutional health services inclides “the acquisiti.on by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,”
N.C. Gen. Stat. § 131B-176(16)(f1)5a, 9_, and “the, obligation by any person of a capital
expenditure exceeding two million dollars ($2,000,000) Eo develop or eﬁpand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen, Stat. §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
cxisﬁng legal entity like UROC which owns and operates a linear accelerator ot simulator. The

declaratory ruling requested by CMHA is comsistent with the Department’s prior rulings that
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have interpreted the applicability of the CON Law to the purchase of ownership interests in
health care organizations, for the fqllowi.n'g reasons;

CMHA’s acquisition of the membership interests in UROC does not constitute the
acquisition of a linear accelerator ot a simulator because the ownership of thé equipment will not

change, and the same equipment will be used to provide the same radiation oncology services, in

the same location, URQC will continue to own the two pieces of equipment and UROC’s legal -

status as a corporate entity will not change. ‘
The. purchase of ROCC’s membership interests in UROC does not invelve the offering
or expansion of any mew facility, service or equipment, and the state’s inventory of linear
accelerators and simulators will not change. No new or additional equipment will be acquited or
placed in operation in the State,
CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, I

‘coriclude that CMHA does not require a certificate of need in order to proceed with the purchase

of ROCC’s membership interests in UROC.,

This the Zﬁb‘ day of November, 2011,

Drexdal l.P::a‘dt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

1 certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagenicy party by facsimile and certified mail, return receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

CERTIFIED MATL

William W. Stewart

K&I Gates LLP

430 Davis Drive, Suite 400
Morisville, NC 27560

This the 4% day of November, 2011,

(o St
Jef@frgﬁ{ /4

Chi¥T Operating Officer




Division of Health Setvice Regulatdon

Pat McCrory Aldona Z, Wos, MD,
Governor Ambassador (Ret.}
Secretary DHHS
Drrexdal Pratt
Division Director
April 7, 2014
Gary 8. Qualls
K&L Gates, LLP

P.O. Box 14210
Research Triangie Park NC 277094210

No Review

Facility: Rex Hospital

Project Description:  Obtain a separate license for Rex Rehabilitation and Nursing Center of
Raleigh

County: Wake

FID #: 953429

Dear Mr. Qualls:

The Certificate of Need Section (CON Section) received your letter of March 24, 2014 regarding
the above referenced proposal. Based on the CON law im effect on the date of this response to
your request, the proposal described in your correspondence is not governed by, and therefore,
does not currently require a certificate of need. However, please note that if the CON law is
subsequently amended such that the above referenced proposal would require a certificate of
need, this determination does not authorize you to proceed to develop the above referenced
proposal when the new law becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification and
Nursing Home Licensure and Certification Sections of the Division of Health Service Regulation
to determine if they have any requirements for development of the proposed project.

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Need Section
. www.ncdhhs.gov
ks Telephone: 919-855-3873 » Fax: 919-733-8139 &
: Location: Edgerton Building * 809 Ruggles Drive « Raleigh, NC 27603 )

Maziling Address: 2704 Mail Service Center +Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer
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Mr. Qualls
April 7, 2014
Page 2

Please contact the CON Section if you have any questions, Also, in all future correspondence
you should reference the Facility LD, # (FID) if the facility is licensed.

Sincerely,
Mas
Michael'J. McKilhh, Project Analyst

Martha J. Frisone, Interim Chief
Certificate of Need Section

ce: Medical Facilities Planning Branch, DHSR
Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR
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K& L l GAT E S K&l Gates ue

Post Offize Box 14210
Rasearch Triengle Park, NG 27705-4210

430 Davis Drive, Suite 400

£ + Horrigullle, 56 27560
B2 08
%%%ws’ T O10.4BRNE0  wuwgates.com
S < e
e
2.% Gary S. Qualls
e D 9194661182
F 9195]16.2072
gary.qoalis@kigates.com
March 24, 2014
VIA HAND DELIVERY
Martha Frisone,

Chief, Certificate of Need Section
Division of Health Service Regulation
North Carolina Department of Health &
Human Services

809 Ruggles Drive

Raleigh, North Carolina 27603

RE: Rex Hospital, Inc. (License No. H0065)
No Review Request To Independently License Rex Rehabilitation &
Nursing Center of Raleigh

Dear Ms, Frisone:

We are writing on behalf of our client Rex Hospital, Inc. (“"Rex”). Rex owns
and operates Rex Rehabilitation & Nursing Center of Raleigh (the “Nursing
Center”), a nursing home with 120 nursing beds under the Rex Hospital license. Rex
has decided to obtain an independent license for the Nursing Center in order to
promote operational efficiencies. We are requesting confirmation from the
Department of Health and Human Services, Division of Health Service Regulation,
Certificate of Need Section (the “Agency”) that this proposal is not subject to
certificate of need review.

In this instance, the entity (Rex) that owns the Nursing Center will not
change, and the same building, staff and equipment will be used to provide the
same services at the same location. Rex will continue to own the CON-authorized
Nursing Center assets that have been used to furnish skilled nursing care to the
Nursing Center’s residents. The proposed transaction does not involve the offering
or expansion of any new facility, service or equipment, and the State’s inventory of
nursing beds will not change. No new or additional nursing home beds will be
acquired or placed in operation in the State. The Nursing Center already has its own

RT-3002794 vi
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distinct Medicare provider number (Medicare #345369), which is separate from Rex
Hospital's Medicare provider number (Medicare #340114).

This proposal is similar to other proposals that the Agency has found to be
non-reviewable. For example, the Agency recently determined that no CON review
was necessary for Hugh Chatham Memorial Hospital, Inc. to independently license
a nursing home that historically operated under its hospital license. See Exhibit 1.

We believe that the CON law allows the independent licensing of the Nursing
Center without the requirement of a CON because such an event does not constitute
the development or acquisition of a new facility or services, within the meaning of
N.C. Gen. Stat. § 131B-176(16). The beds already exist in the State Medical Facilities
Plan inventory and there is no new facility constructed. Thus, there has been no
action which constitutes the offering or development of a new institutional health
service within the meaning of N.C. Gen. Stat. § 131E-178(a), and no CON is therefore
required.

We request that you provide a no review letter confirming that our
interpretation of the CON law is correct and that this proposal is not subject to
certificate of need review.

Please do not hesitate to contact us if you have any questions.

Sincerely,

Gary S. Qualls
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Exhibits

1. Hugh Chatham Memorial Hospital, Inc. No Review Request and Response
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North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z, Wos, M.D.
Governor Ambassador (Ret.)
Secretary DHHS
Drexdel Pratt
Division Director

March 11, 2014

S, Todd Hemphill
3105 Glenwood Avenue, Suite 300

Raleigh, North Carolina 27612
No Re-view
Facility: Hugh Chatham Memorial Nursing Center

Project Description: Transfer by Hugh Chatham Memorial Hospital, Inc. (HCMH) of 100% of
its ownership interests in Hugh Chatham Memorial Nursing Center to
Hugh Chatham Nursing Center, LLC, a wholly-owned subsidiary of
HCMH and license it separately from the hospital

County: Surry ;

FID# 955375

Dear Mr, Hemphill:

The Certificate of Need Section (CON Section) received your letter of February 18, 2014,
regarding the above referenced proposal. Based on the CON law in effect on the date of this
response to your request, the proposal described in your correspondence is not governed by,
and therefore, does not currently require a certificate of need. However, please note that if the
CON law is subsequently amended such that the above referenced proposal would require a
certificate of need, this determination does not authorize you to proceed to develop the above
referenced proposal when the new law becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification Section
and the Nursing Home Licensure and Certification Section of the Division of Health Service
Regulation to determine if they have any requirements for development of the propo sed project.

it should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Meed Section

d www.nedhhs, gov
Telephone; $19-855-3873 » Fax: 91 9-733-3139 *:3

Tocation: Edgerton Bailding » 808 Ruggles Drive * Ralsigh, NC 27603
Mailing Address: 2704 Mail Service Center “Releigh, NC 27699-2704
An Bqua) Opportenity/ Affirmative Action Employer
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S. Todd Hemphill
March 11, 2014
Page 2

Please contact the CON Section if you have any questions, Also, in all future correspondence
you should reference the Facility LD. # (FID) if the facility is licensed.

Sincerely,

L
Kim Rs.ndoiph, Pro; t Analyst

7) 7%&(; Glretrn

Martha J. Frisone, Interim Chief
Certificate of Need Section

Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR
Medical Racilities Planning Branch, DHSR

cel
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Bope HEMPHILL, L.L.P.
ATTORNEYS AT LAW
3108 GLENWOOD AVENUE, SUITE 300
JOHN T, BODE i
S. TODD HEMEHILL RALBIGH, NORTH CAROLINA 27612 MAILING ADDEESS
MATTHEW A. FISHER i
TELEPHONE (915) 881-0338 POST OFFICE BOX 6338
DAYID R, SROVLES FACSIMILE (519) 881-9548 RALRIGH, NORIH CAROLINA
27628-6338
WWW.BCS-LAW.COM
Writet's B-mail: L LANE GO
g ,%},ﬁ A
iy OC}J VSGJ )
[?‘@‘Q?‘steééy
: 8 a0k
February 18, 2014 . ?Bfi 4
Vi HAND DELIVERY
Martha J. Frisone, Interim Chief
Kim Randolph, Project Analyst
Certificate of Need Section

N.C. Department of Health and Human Services
Division of Health Service Regulation

809 Ruggles Drive

Raleigh, North Carolina 27603

Re: Hugh Chatham Memorial Hospital, Ine. (License No. H0049)

No review request to transfer control of Hugh Chatham Nursing Center to wholly
owned-subsidiary

Dear Ms. Frisone and Ms. Randolph:

We are writing you on behalf of our client, Hugh Chatham Memorial Hospital, Inc.
(“HCMHE™), a North Carolina non-profit corporation. HCMH owns and operates Hugh
Chatham Nursing Center (the “Nursing Center”), a combination facility with 99 nursing beds
and 28 assisted living beds (20 Alzheimer’s or special care unit beds and 8 general beds), under
the hospital’s license. HICMH has determined that it is in its best interest to transfer ownership
of the Nursing Center to a wholly-owned subsidiary which it has created, Hugh Chatham
Nursing Center, LLC, a North Carolina limited liability company (“HCNC™). HCMH is the
sole member of HONC. See HCNC Articles of Organization, Exhibit 1 hereto.

We also understand that as part of this transfer, the Nursing Center will need to be
operated as a separately-licensed nursing facility. Ihave already spoken about this subject with
Becky Wertz, Nurse Consultant with the Nursing Home Licensure and Certification Section,
and our client is in the process of preparing the Nursing Home Licensure Application and other
related documentation which she has provided. However, before that documenteticn can be
filed, we first need to confirm with your office that this proposal is not subject to certificate of
need review.
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Ms. Frisone and Ms. Randolph
Febroary 18, 2014
Page 2

The CON law provides that transfer of ownership or control of a CON would constitute
grounds for withdrawal of the CON if it occurs during the course of development of a praject
before the project is complete. N.C.G.S. § 131B-189. There is no CON project under
development at the Nursing Ceater. Furthermore, Agency rules provide that neither ownership
nor control of a certificate of need is transferred when the holder of the certificate is a
corporation and the identity of the holder changes because of a corporate reorganization, such as
transferring ownershipto a wholly-owned subsidiary. 10A N.C.A.C. 14C.0502(b)(1) and (c).

In this instance, the entity that owns the Nursing Center will not change, and the same
building, staff and equipment will be used to provide the same services at the same location.
HCMH will continue to own the Nursing Center assets that were authorized under the CON and
have been used to furnish skilled nursing care to the Nursing Center’s residents. The proposed
transaction does not involve the offering or expansion of any new facility, service or equipment,
and the State's inventory of nursing home beds will not chenge. No new or additional nursing
home beds will be acquired or placed in operation in the State. The Nursing Center already has
its own separate NPI number and Medicare number.

This proposal is similar to other proposals involving transfer of assets to wholly owned
subsidiaries that the CON Section has found in the past did not require CON review. For
example, the CON Section determined that a perfusion company could hold heart-lung bypass
equipment in two separate wholly owned subsidiaries without undergoing CON review. See
enclosed Exhibiz 2 (without exhibits to original request letter).

For these reasons, we believe that the CON law allows the transfer of the Nursing Center
to a wholly-owned subsidiary of HCMH, without the requircment of & CON, because such a
transfer does not constitute the development or acquisition of a new facility or services by the
subsidiary, within the meaning of G.S. 131E-176(16) or 10A N.C.A.C. 14C.0502. The
subsidiary has no control over those services independent of its parent entity. The ultimate
ownership and control of the service does not change. The beds already exist in the inventory in
the State Medical Facilities Plan and there is no new facility constructed. Thus, there has been
no action which constitutes the offering or development of a new institutional heslth servics
within the meaning of G.8. 131E-178(a), and no CON is required.

We request that you provide a letter of no review confirming that our interpretation of the
CON law and applicable rules is correct and that this proposal is not subject to certificate of need
review,
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Ms. Frisone and Ms. Randolph
February 18, 2014
Page 3

Please let us know if you need further information or it there are questions we can
Answer. '

Very truly yours,

Bope HesmpHiLy, LL.P.

STH:sh

Enclosure
ce w/ene.: Becky Wertz, Nurse Consultant (via hand delivery)

Paul Hammes/Don Trippel (via e-mail only)

10
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SOSID: 1361794
Dute Filed: 2/14/2014 5:00:00 PM
Elaine F. Marshall
North Carolina Secrefary of State
2014 043 00481
State of North Caroling
Department of the Secretary of State
Limited Ligbility Company
ARTICLES OF ORGANIZATION

Pursusat to §570-2-20 of the General Stalutes of North Carollas, the undersigned does hersby submit thege
Avtlcles of Organlzation for thepurpose of formlng a limited jebillty compary. :

1. Thenams of tho Hnitted lisblity compaoy is! Hugh Chatham Nursing Center, LLC
(Boe Ttaan Tof tho Inttructlons for eppraprizts enilty declgiation
2. The nemo and addrass of each persen exscuilng thoss artlcles of organization s as follows: (State

whather pach person it exeonting these articles of organization in the capacity of a member, organlzer
or both, Note: This docwment must be elgried by ali persons listed,)

S, Todd Hemphlll (Organizer)
“Post Office Box 5338, Releiph, NG 37628

4. The nams of the Iniiel reglstered sgent l; REYMON A, Parker

4, ‘The girectpdgress and cousty of the Initlal rogistared egent office of the limlted 1ability compuny {3:

Number end Street 131 Colony Lane

City Ekin State: NC Zip Code: 28621 county; SUITY

5 The mailing addross, if dlfferent from the strest address, of the Initial reglstered agent office Es:ﬂ
Number and Street ]
City, ' Btate: NC Zip Coder ____ County:

6. Princlpal office Informetion: (Select elthera or by)

. [E1The limlted Hability company bas a prinolpal office.
The principal offics talephons numbsrt {336) 527-7000

The glreet nddress and county of the principal offce of the firaited liabllity company 1s:
Wumber and Streot 180 Parkwood Drive

City Elkln  States NC Zip-Code: 28621 County: Surey
i CORPORATIONS DIVIBION P.0. Box 29622 RALEIGH, NC 2?526-05‘22
{Rovised January 20143 1 (Rerm L-01)

11



The metling addiesg, i differsnt from the strest address, of the principal office of the company ls:
Wimber end Strest Post Offlcs Box 580

City, Elkdn Btk NC

2ip Codg: 28824 Countys Sumy

b, [JThelimited liability sotnpany does not have & prinolpal offfos,

Any ather provistons which the limited fabllity sompany elects to Includs (o.g., the purpose of the entity)
stoattdhed, ;

Privacy Rednction
3, (Optlonal): Plesse provids s busneas-e-malf addres

e Sscrstary of State’s Offlos will e-mall fhe buslfiess swiometoally af ths address provided above st no
cost when & Gocument 1a fiied, 'The e-mall providsd wiil not be viewabls on the website, For more
{nformztion on why this service 1 offersd, lense seo the Instructions for this docutment,

%

Those articlos will be effsctiva upop filing, untess o fiturs date It speoiflad:

Thislathe 120 day of Epbruary ;203

'l

. Todd Hemphill, Organizat

Typs or Print Neme and il
The below spaco 1o bo uasd I more the one-orgenlzar or menber i {isted in lem #2 sbove.

%
“Blznaiure Slgnate
Type snd Frint Nenie ana Tile Type and Print Nems mad Thie
Slenatwe Elguators
TS5 and P Name and TH "% ind PRt Name 68 T
NOTES:
1. Flilng foo s £125. This document must be Bled with the Seoretary of Stats,
© CORPORATIONS DIVIRION .0, Box29622 RALRIGH, NC47516-0622
(Revised Jarmuary 2014) z (Ferm L-01}
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ATTACHMENT TO ARTICLES OF ORGANIZATION
HUGH CHATHAM NURSING CENTER, LLC

[ NAME AND ADDRESS OF INITIAL. MEMBER 1

The sals member of Bugh Chathrm Nursing Center, LLC {s Hugh Chafham Merodal Hospitel,
Ino.

Hugh Chathasm Memorlsl Hospital, Tno.'s addrens iz 130 Parkerood Drlve, Blidn, NC 28621

13




Exhibit A

Division of Healih Service Regulation
Certificate of Need Section
2704 Mail Service Center u Relsigh, North Carclina 27695-2704

Beverly Eaves Perdus, Governor www.nedhhs.gov/dhse Craig R. Smith, Ssctlon Chief
Lanier M. Causler, Scoretary ‘ Phony, 9159-855-3875
Fax; 91%-733-8139
December 9, 2011
Witliams R, Shenton
Poyner Spruil]
P.0. Box 1301

Raleigh, HC 27602-1801

REB: No Review: @

o Tranefer by CS5A Medicel Services, LLC {(CSA) of 100% of ifs avwneship interests in fiva {5 existing heart
Tung bypass machines in use st WakeMed to CBAMS New Berm Avenne, LLC, a whally-owned subsidlary

. of CBA .

o Transfer by CSA Medical Services, LLC (CSA) of 100% of its ownership interests in three 3} existing
heset lung bypass machines in use at Rex Hospital fo CSAMS Lake Boone Trel, LLC, « whally-owned
subsldiary of CSA ;

Wake County

Dear Mr. Shenton:

The Cerlificals of Need (COK) Section recelved your letler of November 21, 2011 regarding thie sboye reforenced
proposals, Based on the CON Taw i effect on fhe Gate of fhis response to your request, the proposaly described io
your correspondence are nof governed by, aad therefare, do net currently require a certificate of need, However, pliase
ots that if fhe CON law s subsequantly amended such that the above referenced proposals would require & certificate of
need, this determinntion does not suthorlze you fo proceed to develop Hie above referenced proposels when the new law
becomes effective. :

1t should be noted that this determination is binding only for the facts Tepresented by you, Consequeady, if chanpes are
made in the proposals or-in the fucts provided in your carrespondence referenced above, a new determinztion a5 to
whetlier a cerfificate of need js vequired would need o be mede by the Certificato of Need Section, Chiénges in 2
proposel include, but ere not Hmited tor (1) incresscs in the capitsl cost; (2) scquisition of medical equipment net
included tn the origingl cost estimate; (3) modifications in the design of the project; (4) change in location; snd () any
incrense in the number of square feet to be constructed. L

Plesse contast the CON Section 1f you kave any guestions. Also, I all future correspondauce you should reference the
Pacility ID.# (RID) if the fachity §s Heensed,

Sincerely, ' '
Tnine ) Fniesve Gl

Mextha J. Frisons : Craig R. Sfifih, Chisf

Assistent Chief Cextificatfof Need Section

oct Medical Facilities Plauning Section, DHSR

£

éi{_\%s Logations BO9 Rugeies Drive » Dopothea Dix Hospits] Camipus m Raleigh, N.C. 27603
. An Equel Opportecity f Affirmative Action Bmployer
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Poymner Spruill”

Wilson Hayman

Fatiner

D: §18.783,1140
vhayman@poyneraprilll.oom
Piliam R. Shenton

Farinsr

£: 918.783.0547

F: 8197831076
wshenton@poynarspraliicom

November 21, 20114

VIA U.S, MAIL AND E-MAIL/
Creig smith@dhhs.no.gov

Marfhafdsone@dhhs.nec.qov

Mr. Cralg R. Smith, Chlef

Ms. Maritha Frisons,; Assistant Chief
Division of Health Service Regulation
Cerificale of Nead Secllon

2704 Mall Service Canter -

Ralelgh, Nordh Carolina 27686-2704

RE: C3A Medical Services, LLC: No Review Request regarding Transfer of Heart-Lung Bypass Machines
toWhally Dwned Subsidiaries

Daar Mr. Smith and Ms, Frisone:

This lelter Is submitted on behalf of GSA Medlcal Services, LLC {"CSA™), and two subsidlary limited
febility compantes to be farmed and wholly owned by CSA and to be named "CSAMS New Bern Avenue,
LLG" {CBA New Bern), and "CSAMS Lake Boone Trall, LLC” (CSA Lake Boune), upon recelpt of your
anproval of this request, CSA currently owns and operates elght (8) heart-lung bypass ("HLB"} machines.
Five {6) of the HLB machines are operated at WakeMad and fhree (3).of the HLB machines are oparzled
at Rex Hospligl, Inc. (“Rex?). The purposd of tils letter Is to provide notice to the North Carclina
Departmsnt of Health and Human Services, Dlvision of Health Service Regulation, Certiflcate of Naad
Section (the *Agency’}, and conflim that the transfer of CSA's interests In thesa eight {8) HLB machines
and the operation of the same fo two wholly owned subsidiardes of CSA Is not reviewable a& a new
nstitulional health sarvice under the North Garolina Gerilficate of Need {"CON") faw.

The Agency hes recantly approved a similar (ransfer In an August 18, 2011 Decl aratory Ruling regarding
Radlation Oncology Genters of the Carolinas, Inc, ("ROCCT). That Decleratory Rullng concerned the
transfer of Wigrgsts In fwo radiafion oncology faclifes from ROCC to two wholly owned subsidlaries of
ROCC. Atiached hereto sa Exhiblls 1 and 2 are the ROCC Declaralory Rullng Request and the ROCC
Degiaratory Ruling. The ruling reguested by C8A here Is directly analogous to the ROCC ruflng, the only
dlfference being that ROCG Invelvad the par sg reviswable ltems of finear accelerators and simulators
and CSA's requast Involves the per se reviswabls llems of heartiung bypass machinss.

L ‘ BACHGROUND AND FACTS

CSA directly owns eight (8) Terumo Corporation Serles 8000 HLB mackines. Five {5) of thess HLB
machinss are located and used by CSA {o provide perusion services at Wakelted, jocated at 3000 New
Bern Avenue, Ralelgh, NC 27620. Three {3) of these HLB machines are located and ysed by CSA {0
grovlds perfuslon services at Rex, localed al 4420 Lake Boone Trall, Raleigh, NC 27607, CSA sisc cwns

WWW.POYRERSPALEEL.COM RALEIGH  / CHARWOTIE / RUCKYMOUNT /  SDUTHERMPRNES

20 Fayeitadlie SUesd, SUKs 1900, Raleigh, HE 2760 20, Bax 1804, Kelelgh, RO 2T502-1808 s 928,753.6400
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'P S ) . ne
Mr. Cralg R, Smith, Chief } I

Ms. Martha Frisons, Assistant Chlaf

Nevember 21, 2011

Page 2

seven {7} cell saver machlnes located at Wekehed In Ralelgh, and two (2) located at WakeMed-Cary.
These cell saver machines are Bayler Rapld Aufologous Transfusion (BRAT) machines manufactured by
Sorin Corporafion and are not sublect to GON review. £84 doss not own the BRAT machines at Rey,
wlilch are owned by the hosplfal. CSA also proviies the hospitals with the services of seven {7) licensed
perfusionists, who are employed by CSA's effillsle Carukna M50, LL.C. (MSO) but work far CSA
pursuant fo lts Management Services Agresrment with MSO,

Ths five {5) HLB machines at WakeMed are |absled A, B, C, D, and E, and the three (3) at Rex ars
labeled 1, 2, and 3. Each HLB machins consists of the following: (a) & four {4) o five {6) pump Terumo
Base: {b) three {3} or faur {4} Terume 8C00 roller pump modules {8000 rofler pump modules); {c} ons (1)
Madironic Blo-Medicus arteriat pump series 550 {Blo pump); (d) one (1) Medlronic TX 50 Flowmeter
{Flowmster}; and (e} one (1) Sachrlst alvloxygen mixer {Sachtist). Simliarly, the seven {7) BRAT
machines at WakeMed in Ralsigh ara labeled A, B, C, U, E, F and @, and the two at WakeMed-Gary are
tabsled 1 and 2. Each HLB machine (and Its components) and BRAT machine Is identifled by its serlal
numbers (SN}, mode! numbers and the hospital where It Is located, as described in Exhibit 3 to this {etler.

The surgeons of Carollna Cardiovascular Surglcal Assoclates, P.A. (Practice), starled performing opeh
heart surgery and providing thelr own perfusion services at WakeMsd In 1979 and at Rex In 1868,
through elther the Practice Itself or a perfusion company oWned by the same physiclans. Each of the
sight (8) HLB machines cumsntly owned by GSA s replacement equipment for a machine gwned by CBA
{or u predecessor entity} pricr fo the year 1893, when acqulsition of an HLB machine became sublect o
CON revisw regardioss of ils cost, W. Charles Heltun, M.D., founded the Practica in 1878 and Cardinal
Bio-Madioal Assoslates, Inc. (Cardinal Blo-Medical), In 1880, Cardinal Blo-Medleal was the perfuslon
company predecassor to C8A that Ik GSA was owned by the shareholders of the Practice. The two
hosplials have never owned the HLB machines used at their facililles. Bafore 1989, Gardinal Biomedical
had acuuired and operated thrse (3) HLB machings at WakeMed and two (2) at Rex. Another
serdlothoracie surgery practice In Raieigh, Atkinson & Zaok, M.D, P.A, had two {2} addional HLB
machines at WakeMed and one (1) additional HLB machine al Bex. Atdnson & Zetk, M.D., P.A. merged
with the Praciice In 1593, and Tis two {2) surgeon shareholdsrs, Alvan W. Atkinson, #.D., and John V.
Zeok, M.D., Joined the Practice. At the same tme thelr three (3) HLB machines wers acquled by
Cardinal Blo-Madical, and they becoms shareholders of thal perfusien company. Cardinal Blo-Msdical or
fts successor company has continued to own and operale these elght (8) HLB mechines {or thelr
teplacements) at their same raspectiva locations at WekeMed end Rex since thal time. In 1687, fhe
sharsholders of Cardinal Blo-Medical reorganized tha company by forming GSA and transferring the
operations and alf elght (8) machines to CSA, which was owned by the same suirgeons.

By 2001, CSA needad to replace all elght {8) of Its HLE machines, There was a fourth HLB maching at
Rex owned by surgsons Abdul G, Chaudhry, M.D. and Jamss H. Dayls, M.D. This one {1) HLB machine
had been loanad to tham by the manufacturer In the late 1980's {o replace one they had provided for use
at Rex which had become ohsolete. At that ime, CSA bought thia fourfh loaned HLB machine, which had

1(gady been usad at Rex, from the manufacturer {o replace one of CSA's older machines at Rex.
S;ﬁgr‘aafter, Drs, Chaudhry and Davis no longer provided perfusion services or a HLB machine for use at
RaX;, CBA's purchase of this machine thus resultad In a net decreass In useabls HLEB machines at Rex
from four (4) io three (3),

The same year, CSA oblained replacement equipment for lts other seven {7) HLB machines at WakeMad

end Rex, 1t a total capital cost of $322,685. CSA's obeolate machines were subseguently removed out of
North Carofina, By lelter daied Juns 25, 2004, the Agency approvad CSA's agqulsition of the seven {7)
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Poymer Spruill”
Mr. Cralg R. Sralth, Chief P

Ms. Martha Frisone, Assistant Chlef

November 21, 2011

Pago 3

new HLB machines at WakeMad and Rex as raplacerant equipment, The Agency's *no review” [atler of
that date [s aflached and labeled so Exhibli 4, :

GSA would like fo transfer its Intsrest In the elght (8) HLB machines Into two wholly owned subsidlary
flted Nabiilly companies, The first wholly owned subsidiary wil be named "CEAMS Naw Bem Avenue,
LL.C" and will own the five (8) HLB machines currently operated at WakeMsd, The second wholly owned
subsidiary will be named “CSAMS Lake Boone Trall, LLC" and will own the three (3) HLB machines
ourrently operated at Rex. The transfer of GSA's Interests In {he elght (8) HLB machines [nto lwo {2}
wholly owned subsidiarles Is not a CON raviewable svent becauss it wilt have the following resulls:

{1 Np Increass In the HLB mashine lnventory In Wake County;
{2) Ko physleal'relocafion of any HLB machines in Wake County;
{3)  Nocreation of any new health service facliitles; and

4 No asset purchases of any per se reviewable equipment, consistent with the ROCC
Deciaratory Ruilng.

This lstiar requests your confirmalon thal such a proposad transfer of Intarests would not trigger any of
e new Institutional health service provisions In the CON slatute, end the transacfion may proceed
without first acquiring @ CON, d

i ANALYSIS

The CON law provides that ihe "acquisition by purchase, denation, lease, iransfer or compirable
arrangement” of an HLB machine constitutes @ "néw institutional health service” that is subject fo CON
review. N.C. Gen. Stat. § 131E-176[18)i1; § 131E-176(a), However, we belleve the creation of thasa lwo
wholly owned subsidlaries ls not a reviswable evant becausa CSA, the owner of the CON rights for the
alght {8} HLB machines, is net undergoing any direct change In lis ownership status, Ralher, this s
mersly a typs of reorganization In the nalure of these which the CON rules recognlze as nion-reviewasle.

Until 1683, the acquistion of an HLB machine was not regulated under the CON Taw unless it Involved the
abligation of a caplial expenditure exceeding two mililon dollars ($2,000,000}, which far exceeds the cost
of this equipment, See N.C. Sess, Laws 1993, ¢, 7, § 2 (adding the acquisition of HLB machines and any
“major medical aquipment’ costing more than $760,000 a8 “new institulionsl health services” requlrng 8
GON). However, effective March 18, 1983, the Goneral Assembly amended tha CON law to make lie
acquisition of HLB machines constiute a "new stitutional health servics” requiting a CON regardiess of
Its cost H.C. Gen. Stat. § 131E-176(104), (18){1.5, as amended by N.C. Sess, Laws 1883, ¢.7,§ 2,

Under the CON law, transfer of owpership or control of a CON prier fo completion of a projest or cparation
of thé facllity constilutes gromdg r withdrawal of a CON. N.C. Gean, Stal § 131E-180. However, the
Agency's rules provida that In i} situation, neither ownership nar control of g CON Is {ransferred when
the holder of the certificats 1s icorporation and the Identily of the holder changes because of corporate
regrganization, inchiding irazﬁ Hfering ownership to wholly owned subsidiares. 10A N.CAC.
+4G.0502(b)1) and (o).

et
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Poymner Spruill”
Mr. Cralg R, Smilth, Chief y’l‘l p
fids, Mariha Frisone, Asslstant Chisf
Novemnber 24, 2014
Page §

Very truly yours,

Wilson Hayman
Pariner

Wililam R, Shenton
Partner

Altachments
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR DECLARATORY )
RULING BY THE CHARLOTTE- )
MECKLENBURG HOSPITAL AUTHORITY ) DECLARATORY RULING
D/B/A CAROLINAS HEALTHCARE )
SYSTEM AND MERCY HOSPITAL, INC. )

I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
.0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

The Charlotte-Mecklenburg Hospital Authority d/b/a Carolinas HealthCare System
(*CMHA?”) and Mercy Hospital, Inc. (“Mercy”) (collectively “CHS”) has requested a declaratory
ruling as to the applicability of Chapter 131E, Article 9 of the North Carolina General Statutes,
and of the Department’s rules, to the facts described below. Specifically, CMHA and Mercy
request a Declaratory Ruling allowing the hospital facilities situated on the “Mercy Vail Avenue
Campus,” at 2001 Vail Avenue, Charlotte, NC 28207 (License # H0042), as well as some
specific off-campus outpatient services, to be relicensed as part of Carolinas Medical Center’s
license (License # HO071) without first obtaining a Certificate of Need (“CON), and allowing
the good cause transfer of any outstanding CONs issued to Mercy-related CON projects. This
ruling will be binding upon the Department and the entity requesting it, as long as the material
facts stated herein are accurate. This ruling pertains only to the matters referenced herein.

Except as provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to make a

prospective change in the interpretation of the statutes and regulations at issue in this Declaratory
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Ruling. Gary S. Qualls of K&L Gates LLP has requested this ruling on behalf of CHS and has
provided the material facts upon which this ruling is based.
STATEMENT OF THE FACTS

Mercy owns and operates two separate hospital campuses which are operated under the
single “Mercy/Pineville License” (License # H0042). One Mercy Hospital campus, the “Mercy
Vail Avenue Campus,” is located at 2001 Vail Avenue, Charlotte, NC 28207. Another Hospital
campus, the “Pineville Campus,” is located at 10628 Park Road, Pineville, NC 28210. CMHA
owns and operates, among other hospitals, Carolinas Medical Center (“CMC”) at 1000 Blythe
Blvd., Charlotte, NC 28232 (License # H0071). CMHA is also the parent company for Mercy.

CMHA and its controlled affiliate Mercy have determined that operational and clinical
efficiencies will be gained by shifting the Mercy Vail Avenue Campus, and some off-campus
outpatient services, from the Mercy/Pineville License (License # H0042) to the CMC license
(License # HO071). The off-campus outpatient services that will move from the Mercy/Pineville
license are: (1) Carolinas Sleep Services-Mercy, (2) Carolinas Wound Care Center, (3) SEPC at
Museum Medical Plaza.

CHS also requests a transfer of good cause of any outstanding CONs issued to Mercy.
The change in outstanding Mercy/Pineville-related projects includes: (1) F-8771-12 CMC-
Mercy MRI Replacement (will be licensed as part of CMC after the licensure change), (2) F-
8763-11 CMC-Mercy 38 Acute Care Beds (will be licensed as part of CMC after the licensure
change), (3) F-8704-11 CMC-Mercy 66 Bed Behavioral Health Hospital (will be licensed as part
of CMC after the licensure change), (4) F-8640-11 and F-8764-11 Relocate LTACH beds to
Pineville (will still be licensed under the Mercy/Pineville License on the Pineville campus), (5)

F-8740-11 CMC-Providence Satellite ED (will still be licensed under the Mercy/Pineville
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License) and (6) F-7979-07 CMC-Pineville Phase II (will still be licensed under the
Mercy/Pineville License on the Pineville campus).
ANALYSIS
The CON statute sets forth the following definitions of new institutional health services:
(16)  *“New institutional health services” means any of the following:

a. The construction, development, or other
establishment of a new health service facility.

c. Any change in bed capacity as defined in G.S.
131-176(5)

N.C. Gen. Stat. § 131E-176(16) (a) and (c¢).

On July 15, 2002, the Department issued a Declaratory Ruling to WakeMed to split the
WakeMed Raleigh and WakeMed Cary campuses into two separately licensed hospitals, where
those facilities had previously operated under a single license. Since the WakeMed transaction,
which created a new license did not require a CON, it can be assumed that the Mercy relicensing
transaction requested herein which does not create a new license should not require a CON. The
placing of Mercy Vail Avenue Campus under the CMC license does not involve any new
institutional health service definitions requiring a CON. The relicensing transaction does not
constitute the construction, development, or establishment of a new health service facility. The
proposed transaction does not constitute a change in bed capacity as defined by N.C. Gen. Stat. §
131E-176(16)(c) and 176(5) in that no beds are being relocated from one licensed facility or
campus to another, no health service facility bed capacity is being redistributed among the
categories of health service facility beds and there are no increases in the number of health

service facility beds, which would require CON review.
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CONCLUSION
For the foregoing reasons, assuming the statements of fact in the request to be true, I
conclude that Carolinas HealthCare System and Mercy Hospital, Inc. be allowed to relicense
hospital facilities situated on the Mercy Vail Avenue Campus and some specific off-campus
outpatient services from the Mercy Vail Avenue Campus license (License # H0042) to the
Carolinas Medical Center’s license (License # H0071) including a transfer of good cause for any
undeveloped CONs issued to Mercy/Pineville. The proposed licensure change has been

determined to be in material compliance with representations in the respective applications.

4
This the 2 i day of November, 2012.

a (&

/\ LA QQ\,Q \ VR
Drexdal Pratt, Director
Division of Health Service Regulation

N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by electronic and certified mail, return receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

CERTIFIED MAIL

Gary S. Qualls, Esq.

K&L Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

This the 2™ day of November, 2012.

@/CLL‘T%'}/Z/ @L{/M/PJ

Cheryl Ouimet, Chief Operating Officer




\Iorth Carolina Department of Health and Human Services
Division of Pacility Services
_ Office of the Director ;
_ 2701 Mall Service Center ¢ Raleigh, North Carolina 27699-27C1
Michael F. Easley, Governor S C : ' ' © Robert ]. Fitzgerald, Du-em:o;-
Carmen Hooker Odom, Secretary - . ‘ 5 Phone: 915-855-3750.
‘ b : Fax 9197332757

TJuly 15, 2002

qubkeEQbefts, Manager sy "o A i
Market Planmncr S - st b
Wake\fled _

Post Office Box 14465 o

Raleigh, North Carohna 27670—4460

‘Re: Deciai;a_fory Ruling for WakeMe_d'
- Wake County -

Dear Mr.l Robe’rts:

[am enclosm{r a Declara,.ory Ru;mg that you requested in your leﬁer recetved on} \/[ay
13, 2002. ¢ queshons arise, do tot hesitate wo'let me kiow.

: Smcerely,
-3%5’

Robert] F1tzcrerald
RIFJRS:cip
Enclosure

cc:  JackieR. Sheppard, Chief Operating Officer, DFs
Steve White, Chief, Licensure and Certification Section
Lea Hoffman, Chief, Certificate of Need Section
. William Warren, Chief, Construction Section
Jarnes Wellons, Attorney General's Office

-
%
Tl

%;I%g Location: 701 Barbour Drive & Dorothea Dix Hospital Campus o Raleigh, N.C. 27603
] ; An Equal Oppertunity / Affirmative Action Employer :
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF FACILITY SERVICES -
RALEIGH, NORTH CAROLINA

IN RE: REQUEST FOR DECLARATOR:.’ y L B
RULING BY WAKEMED o ) DECLARATORY RULING -
I Robert J. FItde‘aIa DlI'uCtCll‘ of the Dmsmn of Fam 1ty Servmus ("Acrenc "), do
44 hereby issue th_ts Declaxatorv Ruling pursuant %1 G&*§ibOB 4 3.Ild 10 \TCAC 3B 0310 and the -
autqonty c;elecrated to me by the Secrs:ary of the Depaﬁmcm of Health anid Human Sewxces

' Wa;cuMPd asked the Acency to issue 2 rulmg as to Lhe apphcaom‘y of thé Certrﬁcate of Nee
SLatutc "ontamed in G S. §13 1E 176(16)(a ) and G.S. §131E 1 /S(a) to the facts descnbed below.
For the reasons given beiow I conclude that these porflons of the Statute are not: apphcable thh
regatd to WakeMed's intent to separately license its NeW_Bem Avenue Campus ("Main
" Campus™) a.nd Westem Wale Medical Ccnter- (“VﬂVMC“) facilities. ‘éﬁrthermqre,'l conciﬁde. s
| that histo'ﬁcai abut;.a care uti_lizéﬁoﬁ data for the Tast five yéa;cs- f{%t the two hospitals be separately

" inciuded in the State Medical Facilities Plan ("SMFEP").

~ STATEMENT OF THE FACTS
ONE WakaMed. is 'licerised by the Department of Hea;lth and Hugnan Services, Diﬁéion of

Fac ility Servwes Licensure and C.,rtlﬁca*ion Sectmn Acute Cara and Home Care

: Branch as one _Lam.hty wﬁh multlple sites. -

2) “WakeMed is iicsnsed for a total of 629 acute ca're'beds; Theée beds are contained on two
separate locauons ~the \/Iam Campus in Ralelah, with 513 act afe care béds, and WW\/IC ‘

in Cary, Wlth 114 acute cars bcds. Both faclhtms are mca;.ad in Wal{e County.
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Table 2 — Acute Care Utilization at WWMC Since December 1991

LA

(11)

B - . ' : Percent
| Fiscal Year - - Patient Days Utilization |-
1992 (10 months; = 6,078 " 20.8% |
1983 ) {0,511 | . 36.0%
1964 - _ | 11,508 | - 39.4%
qens 0 F p - - 13,352 0 . . 45.7%
11996 .. . s, o, 7 13,030 f 44.6% |
f1e97-" . .+ :- 13,640 | . - 46.7%
1998 .~ « - 164921 . . 56.5% | .
1999 - : ik 18,161 | . .- -+ 62.2% |
2000 - . . E 20,432 - 39.6%
- 12001 ¢ ' 249451 - 7277%
: 200’? (6 months prora:ed) ' '5‘3,910 - 15.5% |-

) ;(Sourcu of FYs 199?-2001 data: Annual L1cense Runewal App;zcahons on file with the

Agency; Source of FY 2002 data: WakeMed. Please note’ that WakeMed's ﬂscal year is -

' Octobc* l September 30.)

WalkeMed wishes to 1iceﬁsé'the'M'ain' Campus and WWMC under Separatc hos';ﬁitél_

licenses fer reporting and other mts'*nal admlmsr“a’rw& purposes. No changes in services,

; stafﬂng, admm1strat10n or other aspect of management, costs or charges would result

frcm licéﬁing these two hospitals separately However, doing so micht tec‘nnically be_

mterpreted as s the of'e"mc of a new mstltutlonal health service, via provisions in t"ze

Certmca*e of \Ie“d Statute contained in G.S. §13 IE -1 fS(a} -as follows:

(4) No person shall offer or deve?op a new institutional health sérvice without,”
first obtammg a certificate of need from the Department; provided, however,
~ no hospital licensed pursuant to Article 5 of this chapter that would serve a
minority popu!arzon that would not otherwise have been served and that
continues to serve a minority population may be required to obiain a
certificate of neod for transferrmg up to 65 beds to nursing care faczlvty beds.

o GS §131E-176(1 6) defines & "new institutional health service”, in part, as Iollows:

a. The consmtcrzon, devefopmant or other establishment of a new healrh service

faczhty
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(12)  In this request, Wé.keMed main_t.a\ms that sepeﬁ‘ate licensure of WWMC'Would not
constimte a " chaﬁge ih bed capacity", as defined by G.S. §131E-176(3). No licensed
beds Woul_c-i be reiocétéd, aot would this proposaliresult in any change in the number of
health service faéﬂity beds in the WakeMed system or in the Wake County Multi--
Hospital Service System. | R
L : B ALYSIS |
e ‘;Vakemr:d's re%{géét that t‘le ‘Aéency jissue a Declarartbfy‘ Ruhng t{éééﬁbcd abéve 1s ba’sé&_i
por the 'folif:owih'g: - _ | . _ |
0 Neiﬂie: the ‘Waké_Méd Main Carripus a6 WYMC are new heéim e fiotidderor
-Ceﬁiﬁcate of Need law purposes The Main Campus opened in 196 I; WWMC opened in
1991, At the time of the.oper}ing of 'WWMC, 1t could have beer séparateiy Hcénsed from |

the Main Campus without further certificate of need review.

(2)  ‘Separate licensure of the Main Campus anid WWMC would not affect government:
reimbursenient, because both facilities currently maintain; and will continue to maintain; -

separate Medicare and Medicaid provider numbers.

(3)  Separate licensure of the Main Carnpus and WWMC would ot impact medical staff
. organization and composition at either facility, because these facilities have, and have

“always had, separate mpdical' staffs,



. "

(3)

(8

Q)

&
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Separate licensure of the Main Campus and WWMC would not imipact accreditation,

because both facilities are separately surveyed and accredited by the JCAHO. .

Separate licensure of the Main Campus and WWMC would not affect the governance of

either facility, becanse there would be no resultant change in ownership fror this

X p_ropo'sai. N

Separate hcunsuru of the \fIsz Camnus apd WW \JIC Would not chance the mventory of

licensed acute care beds, ef ther in the Wake\ded system or in the Wa‘ce Coumy Mﬂ[h—

Hospital Service System.
13 y

‘Separate _licensﬁre of the Main Campus and WWMC would not impact the r'epbrtinghof

- acute care bed utilization datd, as this data would continue to be reported to the Agency

anhuaﬂy.

Any future capital expenditures and/or services requiring a CON pursuant to G.S. §131E-

" 173 et sig, at either the Main Ca:_ﬁpus or WWMC would continue to be obtained through

" the CON pfgccss.

CO\ICLUSION

For the reasons sLa‘zed above and spec 1f ic facgs praseqted I conclude zhat the separate

~ Hcensure of Western Wake \/Iechc&i Center fro*n the WakeMed ‘vIa.m Campus does not

constitute a new msntu’rlonal health service or othe -wise require a certificate of nesd urder the

applicable portions of the Certiﬁ;ate of Need Statute, specifically G.8. §131E-176(16)(2) an
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.G.S. §13 IE-I_?Sr(a). In particular, I find per.suasi‘ve the fac'té and circﬁnistanc_e that, other than the
cofn;non licensufe, these two hospitals were organized and have ﬁistorically functioned as
separate facilities. Moreover, sinpe the only change resulting from this separate licensure status
is the separation of util-izé.ﬁon data and ope:at_inﬁr statistics‘on thé anmiai License Reﬁewal

Apnhcanon submitted to the Ageqcy, I have dete “1ed that requiring a certificate of need in

- th1s mstancu Would‘b au‘e‘;uriy teohmoa{- etatio -_ﬁ-:"'-;‘" b

_-\ﬁirt’{lerance Of any stafﬂ ry‘purpose Furthermoru, i conc,;ude that the Agency should recocmzﬂ

the ‘historical utlhza.tzon data for the past five years by hcer_)sed hospital in the SI\/EFP;'L&:.,-
recognize utilization data for the Main Campus and for WWMC as separate hospitals undef

comrmon ownership.
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WakeMed's acute care, rehabilitation, Sutpatient and skilled nursing facilities shall be

- licensed as follows:

Table 3: Lic_ensure of WakeMed Facilities-

10

Robert T Fitzgé

- Licensed Under Main ‘Licensed Under - ,
Campus: . -~ | Location L WWMC: . _ Location
.WakeMed New Bern 3000 New Bern Ave... - | WakeMed Western 1900 Kildaire Farm Rd.’
Avenue Campus- . | Raleigh, NC27610- . - . | Wake Medical Center | Cary, NC 27511
| WakeMed Rehab 3000 New Bern Ave. -WakeMed Fuquay- | 400 W, Ransom St. .~
Lom oy s - Raleigh, NC 27610 Varina = ° : | Fuquay-Varina, NC 27526
WakeMed e -++535 W Gannon Ave. PR
| Zebulon/Wendell | Zebulon, NC 27597 .
't WakaMed North | 10000 Falls of Neuse Rd.
1T ‘2, | Raleigh, NC 27614
Thisis the /5 day of (_ Dpfyr ;2002. -

fald, Director

Division of Facility Services
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CERTIFICATE OF SERVICE

' ‘1 certify thata copy of the foregoing Declaratory Ruling has been served upon the nonageney
_ party by certified mail, réturn receipt requested, by depositing the copy in an official depository of
" the United States Postal Service in first-class, postage pr'e-paid envelope addressed as follows:

 CERTIFIED MAIL

'Robbie RoBetts, Manhager
Market Planning: '
© WakeMed -
" P.O. Box 14465 |
Raleigh, NC' 27620-4465

This the_ (1™ - day of . /éfwé.,, 2002,

S R / Iac’fqe R.Sheppard ,
: ; s . Chief Operating Officer’

11
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Department of Health and Human Services
Division of Health Service Regulation

o e

for
Project ID #: G-12208-22
FID #: 955506

ISSUED TO: Novant Health, Inc.
Piedmont Imaging, LL.C

Pursuant to G.S. 131E-177(6), the North Carolina Department of Health and Human Services hereby authorizes
the person or persons named above (the certificate holder) to develop the project described below. The certificate
holder shall develop the project in a manner consistent with the representations in the application and with the
conditions contained herein and shall make good faith efforts to meet the timetable contained herein, as
documented by the periodic progress reports required by G.S. 131E-189(a). The certificate holder shall not
exceed the maximum capital expenditure amount specified herein during the development of this project, except
as provided by G.S. 131E-176(16)e. The certificate holder shall not transfer or assign this certificate to any other
person except as provided in G.S. 131E-189(c). This certificate is valid only for the scope, physical location, and
person(s) described herein. The Department may withdraw this certificate pursuant to G.S. 131E-189 for any of
the reasons provided in that section.

SCOPE: Replace a dedicated breast MRI scanner with a general use MRI scanner and
relocate it to Novant Health Imaging Piedmont/ Forsyth County

CONDITIONS: See Reverse Side

PHYSICAL LOCATION: Novant Health Imaging Piedmont
185 Kimel Park Drive
Winston-Salem, NC 27103

CAPITAL EXPENDITURE: $2,042,650

TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: January 2, 2023

This certificate is effective as of August 27, 2022

Pichtatn Q%M

Micheala Mitchell, Chief




Exhibit A
CONDITIONS:

1. Novant Health, Inc. and Piedmont Imaging, LLC (hereinafter certificate holders)
shall materially comply with all representations made in the certificate of need
application.

2.  The certificate holders shall acquire no more than one replacement fixed MRI
scanner to be located at Novant Health Imaging Piedmont.

3.  Upon completion of the project, Novant Health Imaging Piedmont shall have no more
than three fixed MRI scanners.

4. Progress Reports:

a. Pursuant to G.S. 131E-189(a), the certificate holders shall submit periodic reports on
the progress being made to develop the project consistent with the timetable and
representations made in the application on the Progress Report form provided by the
Healthcare Planning and Certificate of Need Section. The form is available online at:
https://info.ncdhhs.gov/dhsr/coneed/progressreport.html.

b.  The certificate holders shall complete all sections of the Progress Report form.

c¢.  The certificate holders shall describe in detail all steps taken to develop the project
since the last progress report and should include documentation to substantiate each
step taken as available.

d.  The first progress report shall be due on January 2, 2023.

5.  The certificate holders shall not acquire as part of this project any equipment that is
not included in the project’s proposed capital expenditures in Section Q of the
application and that would otherwise require a certificate of need.

6. No later than three months after the last day of each of the first three full fiscal years
of operation following initiation of the services authorized by this certificate of need,
the certificate holders shall submit, on the form provided by the Healthcare Planning
and Certificate of Need Section, an annual report containing the:

a Payor mix for the services authorized in this certificate of need.

b. Utilization of the services authorized in this certificate of need.

c. Revenues and operating costs for the services authorized in this certificate of
need.

d. Average gross revenue per unit of service.

e. Average net revenue per unit of service.

f. Average operating cost per unit of service.

7.  The certificate holders shall acknowledge acceptance of and agree to comply with all
conditions stated herein to the Agency in writing prior to issuance of the certificate of
need.

A letter acknowledging of and agreeing to comply with all conditions stated in the
conditional approval letter was received by the Agency on &.



(G-12208-22 Con’t)
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Timetable
. Date
Milestone mm/ddAryyy
1 | Financing Obtained 10/01/2022
2 | Drawings Completed 11/01/2022
4 | Construction / Renovation Contract(s) Executed 11/30/2022
5 .25% of Construction / Renovation Completed (25% of the cost is 01/15/2023
in place)
6 | 50% of Construction / Renovation Completed 03/15/2023
7 | 75% of Construction / Renovation Completed 06/15/2023
8 | Construction / Renovation Completed 09/15/2023
9 | Equipment Ordered 12/15/2023
10 | Equipment Installed 08/31/2023
11 | Equipment Operational 09/15/2023
14 | Services Offered 10/01/2023
15 | Medicare and / or Medicaid Certification Obtained 11/01/2023
16 | Facility or Service Accredited 06/01/2024
17 | First Annual Report Due* 01/02/2025
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Department of Health and Human Services
Division of Health Service Regulation

o e

for
Project ID #: F-11990-20
FID #: 200894

ISSUED TO:  Presbyterian Breast Center, LLC
Novant Health, Inc.

Pursuant to G.S. 131E-177(6), the North Carolina Department of Health and Human Services hereby authorizes
the person or persons named above (the certificate holder) to develop the project described below. The certificate
holder shall develop the project in a manner consistent with the representations in the application and with the
conditions contained herein and shall make good faith efforts to meet the timetable contained herein, as
documented by the periodic progress reports required by G.S. 131E-189(a). The certificate holder shall not
exceed the maximum capital expenditure amount specified herein during the development of this project, except
as provided by G.S. 131E-176(16)e. The certificate holder shall not transfer or assign this certificate to any other
person except as provided in G.S. 131E-189(c). This certificate is valid only for the scope, physical location, and
person(s) described herein. The Department may withdraw this certificate pursuant to G.S. 131E-189 for any of
the reasons provided in that section.

SCOPE: Relocate diagnostic center to new site within the county, replace some
existing equipment, and add additional mammography equipment and an
ultrasound unit/ Mecklenburg County

CONDITIONS: See Reverse Side

PHYSICAL LOCATION: Novant Health Presbyterian Breast Center
1701 Ambherst Place
Charlotte, NC 28204

CAPITAL EXPENDITURE: $12,198,260

TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: April 1, 2022

This certificate is effective as of May 27, 2021

Lisa Pittman, Acting Chief, CON
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CONDITIONS:

1. Presbyterian Breast Center, LLC and Novant Health, Inc. (hereinafter certificate holder) shall
materially comply with all representations made in the certificate of need application.

2. The certificate holder shall relocate Presbyterian Breast Center, an existing diagnostic center,
to a new site within Mecklenburg County, replace some existing equipment (one
mammography unit, two ultrasounds and one bone density unit), and add two additional
mammography units and one ultrasound unit.

3. Progress Reports:

a. Pursuant to G.S. 131E-189(a), the certificate holder shall submit periodic reports on the
progress being made to develop the project consistent with the timetable and
representations made in the application on the Progress Report form provided by the
Healthcare Planning and Certificate of Need Section. The form is available online at:
https://info.ncdhhs.gov/dhsr/coneed/progressreport.html.

b. The certificate holder shall complete all sections of the Progress Report form.

c¢. The certificate holder shall describe in detail all steps taken to develop the project since the
last progress report and should include documentation to substantiate each step taken as
available.

d. Progress reports shall be due on the first day of every fourth month. The first progress
report shall be due on April 1, 2022. The second progress report shall be due on August 1,
2022, and so forth.

4. The certificate holder shall not acquire as part of this project any equipment that is not included
in the project’s proposed capital expenditures in Section Q of the application and that would
otherwise require a certificate of need.

5. The certificate holder shall develop and implement an Energy Efficiency and Sustainability
Plan for the project that conforms to or exceeds energy efficiency and water conservation
standards incorporated in the latest editions of the North Carolina State Building Codes.

6. No later than three months after the last day of each of the first three full fiscal years of
operation following initiation of the services authorized by this certificate of need, the certificate
holder shall submit, on the form provided by the Healthcare Planning and Certificate of Need
Section, an annual report containing the:

Payor mix for the services authorized in this certificate of need.

Utilization of the services authorized in this certificate of need.

Revenues and operating costs for the services authorized in this certificate of need.
Average gross revenue per unit of service.

Average net revenue per unit of service.

Average operating cost per unit of service.

meoan T

7. The certificate holder shall acknowledge acceptance of and agree to comply with all conditions
stated herein to the Agency in writing prior to issuance of the certificate of need.

A letter acknowledging acceptance of and agreeing to comply with all conditions stated in the
conditional approval letter was received by the Agency on April 30, 2021.


https://info.ncdhhs.gov/dhsr/coneed/progressreport.html
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Timetable
. Date
Milestone mm/dd/yyyy
1 | Drawings Completed 3/11/2022
2 | Construction / Renovation Contract(s) Executed 9/12/2022
3 | 25% of Construction / Renovation Completed (25% of the cost is in place) 11/28/2022
4 | 50% of Construction / Renovation Completed 02/27/2023
5 | 75% of Construction / Renovation Completed 05/22/2023
6 | Construction / Renovation Completed 08/14/2023
7 | Equipment Ordered 06/05/2023
8 | Equipment Installed 08/14/2023
9 | Equipment Operational 09/11/2023
10 | Building / Space Occupied 09/25/2023
11 | Licensure Obtained 10/02/2023
12 | Services Offered 01/01/2024
13 | First Annual Report Due* 04/01/2027




Exhibit A

From: Denise Gunter

To: Stancil, Tiffany C

Cc: Mckillip, Mike; Hale, Gloria

Subject: [External] No Review Letter for Filing
Date: Monday, November 28, 2022 4:41:35 PM
Attachments: Nov 28 letter.pdf

Exhibit A List of Centers Excel.xlsx
Exhibit A to letter.pdf

Exhibit B to letter.PDF

Exhibit C to the letter.pptx

Exhibit D to letter.pdf

Exhibit E to letter.pdf

Exhibit F to letter.pdf

CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an
attachment to Report Spam.

Good afternoon,

| hope you had a Happy Thanksgiving. Attached for processing is a no review letter. This is
statewide so | am not sure which project analyst will be assigned. I've copied Gloria and Mike as
team leaders so they can determine where it should go. Exhibit A is submitted as both a .pdf and
Excel. If you could please confirm receipt, that would be great.

Thanks.

DENISE M. GUNTER PARTNER
denise.gunter@nelsonmullins.com

She/Her/Hers

THE KNOLLWOOD | SUITE 530

380 KNOLLWOOD STREET | WINSTON-SALEM, NC 27103
T 336.774.3322 F 336.774.3372

NELSONMULLINS.COM VCARD VIEW BIO

Confidentiality Notice

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.
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NELSON MULLINS RILEY & SCARBOROUGH LLP

The Knollwood, 380 Knollwood Street Suite 530
Denise M. Gunter Winston-Salem, North Carolina 27103
T: 336.774.3322 F: 336.774.3372 T:336.774.3300 F:336.774.3299
denise.gunter@nelsonmullins.com nelsonmullins.com

November 28, 2022

VIA EMAIL ONLY

Micheala Mitchell, Chief

North Carolina Department of Health and Human Services
Division of Health Service Regulation

Healthcare Planning and Certificate of Need Section

809 Ruggles Drive

Raleigh, North Carolina 27603
micheala.mitchell@dhhs.nc.gov

Re: Outpatient Imaging Joint Venture
Dear Ms. Mitchell:

On behalf of Novant Health, Inc. (“Novant”), | am writing to request the Agency’s
written confirmation that the following proposed transaction (the “Transaction”) does not
require CON review. Since the Transaction involves two open CONs, and to the extent
that the Transaction implicates N.C. Gen. Stat. § 131E-189, this letter also requests a
good cause transfer of these CONs pursuant to N.C. Gen. Stat. § 131E-189(c).

Description of the Transaction

Novant owns various imaging assets located in hospital outpatient departments
("HOPD”) and Independent Diagnostic Testing Facilities (“IDTF”), as well as mobile MRI
scanners that serve various host sites throughout North Carolina. Collectively, the HOPD
and IDTF locations are referred to as “Centers.” The imaging assets at the Centers
consist of different modalities, such as CT, ultrasound, mammography, C-Arm, DEXA, x-
ray, fluoroscopy, and MRI (collectively, “Imaging Assets”). A spreadsheet identifying the
Centers and their imaging assets is attached hereto as Exhibit A'. Some of the mobile
MRI scanners are not located at the IDTF locations shown in Rows 18-35 of Exhibit A.
These mobile MRI scanners are included as part of the Transaction and are also Imaging
Assets. They are included in Rows 39-46 of Exhibit A.

T Exhibit A is provided in both .pdf and Excel formats.

CALIFORNIA | COLORADO | DISTRICT OF COLUMBIA | FLORIDA | GEORGIA | MARYLAND | MASSACHUSETTS
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Novant intends to contribute the Imaging Assets to a new joint venture company,
of which Novant will own a controlling interest of 50.1%. The remaining 49.9% of the joint
venture company will be owned by Norfolk Management Services, LLC.2 The joint
venture company is proposed to be called Novant Health-Norfolk, LLC. A copy of the
certificate of formation for Novant Health-Norfolk, LLC is attached as Exhibit B. Novant
Health-Norfolk, LLC will then lease the Imaging Assets back to Novant where they will
continue to be used at the Centers identified on Exhibit A to provide the same services
they currently provide at the same locations. The mobile MRI scanners listed on Rows
39-46 of Exhibit A will also be leased back to Novant where they will provide the same
services they currently provide at the same host sites they currently serve. A diagram
describing the transaction is attached as Exhibit C.

No new or additional health services will be offered as a result of the Transaction.
The Transaction does not involve any construction, relocation, or acquisition of other
Imaging Assets that Novant does not presently own.® At all times, the Imaging Assets
will be under Novant’s sole control and will be used solely by Novant to provide health
care services to Novant’s patients, using Novant’s charity care and related financial
assistance policies to ensure access by medically underserved patients. To the extent
there are CONSs for any of the Imaging Assets, Novant, as either a CON holder or the
ultimate parent entity of a CON holder, will continue to materially comply with these CONs.
The legal names of the Centers, their tax identification and NPI numbers will not change
as a result of this transaction; rather, the Centers will continue to operate as they always
have. Likewise, the mobile MRI scanners shown on Rows 39-46 of Exhibit A will continue
to operate as they always have.

Analysis

Pursuant to N.C. Gen. Stat. § 131E-178(a), the CON Law regulates “new
institutional health services,” which include, inter alia:

(1) The construction, development, or other establishment of a new health service
facility, such as a diagnostic center (N.C. Gen. Stat. § 131E-176(16)a.);

(2) The obligation by any person of a capital expenditure of more than $4 million
to develop or expand a health service or health service facility, or which relates
to the provision of a health service (N.C. Gen. Stat. § 131E-176(16)b.);

(3) The acquisition by purchase, donation, lease, transfer, or comparable
arrangement of MRI scanners (N.C. Gen. Stat. § 131E-176(16)f1.7); and

(4) The acquisition by purchase, donation, lease, transfer, or comparable
arrangement of major medical equipment, i.e., a single unit or system of
components that cost more than $2 million (N.C. Gen. Stat. § 131E-176(16)p.).

2 Norfolk Management Services, LLC does not own any health care facilities or services in North Carolina
and does not provide health care services.
3 Should that occur in the future, Novant will notify the Agency as necessary.
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This Transaction does not implicate any of the definitions of “new institutional
health services.” With respect to (1) above, the Transaction does not involve the
construction, development, or other establishment of a new health service facility. With
respect to (2) above, the Transaction does not involve the obligation by any person of a
capital expenditure of more than $4 million to develop or expand a health service or health
service facility or provide a new or additional health service. With respect to (3) and (4)
above, to the extent the acquisition of CON regulated assets is involved, Novant will own
the majority of Novant Health-Norfolk, LLC and continue to have exclusive possession,
use and control of the Imaging Assets, just as it does today.

The Agency has previously determined that a similar joint venture arrangement did
not require CON review. See Exhibit D attached hereto. In 2015, Vidant Radiation
Oncology (“VRO”) notified the Agency that two entities, Vidant Medical Center (“Vidant”)
and North Carolina Radiation Therapy Management Services, LLC (“NCRT"), planned to
contribute their existing linear accelerators to a single joint venture, VRO. The two
contributing members, Vidant and NCRT, each owned 50% of VRO. The initial
establishment of VRO and the contribution of the linear accelerators to VRO did not
require a CON. Later, in 2019, the Agency reaffirmed its earlier position and allowed
VRO to acquire, without CON review, two additional linear accelerators and a CT scanner.
The VRO no review letters in Exhibit D cite ample precedent to support the position that
no CON is required for similar arrangements, and that precedent also applies here.

Similar to VRO, Novant Health-Norfolk, LLC merely serves as a conduit for
ownership. Notably, Novant’'s percentage ownership of Novant Health-Norfolk, LLC will
be the majority percentage, whereas in VRO, the ownership percentage was divided
equally between the members.

Good Cause Transfer

Novant and its affiliates have received CONs for two projects which are not yet
complete. In Project I.D. No. G-12208-22, Novant and Piedmont Imaging LLC received
a CON to replace a dedicated breast MRI scanner with a general use MRI scanner and
relocate it to Novant Health Imaging Piedmont in Winston-Salem. See Exhibit E. In
Project 1.D. No. F-11990-20, Novant and Presbyterian Breast Center, LLC received a
CON to relocate a diagnostic center to a new site in Mecklenburg County, replace some
existing equipment and add certain additional equipment. See Exhibit F. Each CON is
currently being developed. The Transaction involves both of these projects. These CONs
will continue to be developed by Novant exactly as described in the CON applications.
Novant will materially comply with any conditions on these CONs and will control the
projects as 50.1% owner of the Novant Health-Norfolk, LLC. Nevertheless, to the extent
that this Transaction may implicate N.C. Gen. Stat. § 131E-189, Novant respectfully asks
the Agency to deem this a good cause transfer of these CONs to the joint venture
pursuant to N.C. Gen. Stat. § 131E-189(c).

4883-9102-3936 v.1





Micheala Mitchell
November 28, 2022
Page 4

Accordingly, Novant respectfully requests the Agency’s written confirmation that
the foregoing Transaction does not require CON review. Novant further requests
confirmation that the good cause transfer provision of N.C. Gen. Stat. § 131E-189(c)
applies to the CONs for Project I.D. No. G-12208-22 and Project I.D. No. F-11990-20.

If you should need any further information, please do not hesitate to let me know.

Thank you for your time and consideration.

Sincerely,

Denise M. Gunter

DMG:pfb
Enclosures
cc: Derek L. Hunter, Esq. (with enclosures)(via email)

4883-9102-3936 v.1






Sheet1

		Novant Health, Inc.  Exhibit A

		HOPD/IDTF/Mobile Outpatient Imaging Assets

												# MRI		MRI CON						Fixed		Mobile

		Novant Health HOPD Centers		County		Facility ID/Hosp Lic		Legal Entity		Address		Scanners		Project ID		CT		US		Mammo		Mammo		C-Arm		DEXA		X-Ray		Fluoro				Notes:



		Novant Health Imaging - University		Mecklenburg		943501/H0010		The Presbyterian Hospital		8401 Medical Plaza Drive, Suite 110, Charlotte, NC 28262		0		---		X		X		X						X		X		X

		Novant Health Imaging - Museum		Mecklenburg		943501/H0010		The Presbyterian Hospital		2900 Randolph Road, Charlotte, NC 28211		1		F-002332-85		X		X		X								X		X

		Novant Health Imaging - Monroe		Mecklenburg		943501/H0010		The Presbyterian Hospital		2000 Wellness Boulevard, Suite 110, Monroe, NC 28110		0		---		X		X		X						X		X

		Novant Health Breast Center - Huntersville		Mecklenburg		943501/H0010		The Presbyterian Hospital		10030 Gilead Road, Suite 330, Huntersville, NC 28078		0		---				X		X						X								In process of moving to Suite 100 within MOB

		Novant Health Breast Center - Forsyth		Forsyth		923174/H0209		Forsyth Memorial Hospital		2025 Frontis Plaza Boulevard, Suite 123, Winston-Salem, NC 27103		1*		G-7601-06				X		X		X				X								*Dedicated Breast MRI is to be replaced as Dx MRI & relocated to NHI Piedmont to be 3rd MRI ; Project I.D. No. G-12208-22

		Novant Health Imaging - Kernersville		Forsyth		923174/H0209		Forsyth Memorial Hospital		445 Pineview Drive, Suite 100, Kernersville, NC 27284		1		G-8196-08		X		X										X		X

		Novant Health Imaging - Maplewood		Forsyth		923174/H0209		Forsyth Memorial Hospital		3155 Maplewood Avenue, Winston-Salem, NC 27103		2		G-7387-05; Grandfathered		X		X		X						X		X		X

		Novant Health Imaging - Julian Road		Rowan		933436/H0040		Novant Health Rowan Medical Center, LLC		514 Corporate Circle, Salisbury, NC 28147		2		F-008314-09 		X		X		X		X				X		X



		NC IDTF Center						Legal Entity		Address



		Carolina Imaging of Fayetteville		Onslow		980753		Carolina Imaging, LLC of Fayetteville		3628 Cape Center Drive, Fayetteville, NC 28304		2		M-5899-98; M-7924-07		X		X		X						X		X

		Chapel Hill Diagnostic Imaging		Wake		----		Chapel Hill Diagnostic Imaging, LLC		110 South Estes Drive, Chapel Hill, NC 27514 		1		Grandfathered

		Coastal Diagnostic Imaging 		Onslow		050901		Jacksonville Diagnostic Imaging, LLC		3606 Henderson Drive, Jacksonville, NC 28546		2		P-7324-05/P-8326-09		X		X										X						2nd is a MQ  "fixed mobile"; Dx Ctr CON Project ID P-7193-04

		Durham Diagnostic Imaging - Triangle		Durham				Durham Diagnostic Imaging, LLC		5107 South Park Drive, Suite 101, Durham, NC 27713		0				X		X		X								X

		Durham Diagnostic Imaging - Independence Park		Durham		020375		Durham Diagnostic Imaging, LLC		4323 Ben Franklin Boulevard, Durham, NC 27704		1				X		X		X						X		X		X

		Novant Health Breast Imaging Center - Greensboro		Guilford		190382		Triad Breast Imaging Center, LLC		3515 W Market Street, Suite 320, Greensboro, NC 27403		0				X		X								X								Dx CCtr CON Proj ID G-11754-19

		Novant Health Breast Imaging Center Langtree		Iredell				Presbyterian Imaging Centers, LLC		106 Langtree Village Drive, Suite 201, Mooresville, NC 28117		0								X

		Novant Health Breast Center - Charlotte (Presbyterian)		Mecklenburg				The Presbyterian Hospital 		1718 E. 4th Street, Charlotte, NC 28204		0		---				X		X		X				X								Center is relocating to new bldg being constructed at 1701 Amherst Place, Charlotte CON Proj ID F-11990-20 (Presbyterian Breast Center, LLC)

		Novant Health Imaging Ballantyne		Mecklenburg				Presbyterian Imaging Centers, LLC		14215 Ballantyne Corporate Place, Suite 140, Charlotte, NC 28277		1		F-5748-97		X		X		X						X		X

		Novant Health Imaging Cabarrus		Cabarrus		980835		Cabarrus Diagnostic Imaging, LLC		13460 Plaza Road Extension, Suite 150, Charlotte, NC 28215		1		B-5916-98		X		X										X

		Novant Health Imaging Gastonia		Gaston				Mecklenburg Diagnostic Imaging, LLC		920 Cox Road, Suite 101, Gastonia, NC 28054		1		F8793-12		X		X										X						MQ2 mobile is "fixed mobile"

		Novant Health Imaging Mooresville		Iredell				Mecklenburg Diagnostic Imaging, LLC		118 Gateway Boulevard, Suite E, Mooresville, NC 28117						X		X

		Novant Health Imaging Piedmont (Forsyth)		Forsyth		955506		Piedmont Imaging, LLC		185 Kimel Park Drive, Suite 100, Winston-Salem, NC 27103		2*		G-6893-03; Grandfathered		X		X		X						X		X		X				*3rd MRI to be relocated from NH Breast Center - Forsyth; Project I.D. No. G-12208-22

		Novant Health Imaging Southpark		Mecklenburg		970309		Mecklenburg Diagnostic Imaging, LLC		6324 Fairview Road, Suite 120, Charlotte, NC 28210		2		F-7068-04; F-11946-20		X		X		X								X

		Novant Health Imaging Southpark Breast Center		Mecklenburg				Mecklenburg Diagnostic Imaging, LLC		6324 Fairview Road, Suite 105, Charlotte, NC 28210		0						X		X						X

		Novant Health Imaging Steele Creek		Mecklenburg				Presbyterian Imaging Centers, LLC		13557 Steelecroft Parkway, Suite 1100, Charlotte, NC 28278		0				X		X		X						X		X

		Novant Health Imaging Triad		Guilford				Triad Imaging, LLC		2705 Henry Street, Greensboro, NC 27405		1		Grandfathered		X		X		X						X		X

		Open MRI & Imaging of Asheville		Buncombe		960927		Asheville Open MRI, LLC		675 Biltmore Avenue, Suite A, Asheville, NC 28803		2		B-5492-96		X								X				X

		NC Mobile MRIs not indicated above



		Jacksonville Diagnostic Imaging, LLC		---		---		Jacksonville Diagnostic Imaging, LLC				1 Mobile		F-6626-02																				MQ13 Mobile MRI

		Cape Fear Diagnostic Imaging, LLC		---		---		Cape Fear Diagnostic Imaging, LLC				1 Mobile		O-6434-01																				MQ15 Mobile MRI

		Cape Fear Mobile Imaging, LLC		---		---		Cape Fear Mobile Imaging, LLC 				1 Mobile		6665-02																				MQ17 Mobile MRI

		Foundation Health Mobile Imaging, LLC		---		---		Foundation Health Mobile Imaging, LLC				1 Mobile		J-7008-4																				MQ19 Mobile MRI

		Foundation Health Mobile Imaging, LLC		---		---		Foundation Health Mobile Imaging, LLC				1 Mobile		Grandfathered																				MQ23 Mobile MRI

		Presby Mobile Presbyterian Mobile Imaging, LLC		---		---		Presbyterian Mobile Imaging LLC				1 Mobile		F-7164-04																				Presby II Mobile MRI

		FMC Mobile Forsyth Memorial Hospital Inc.		---		---		Forsyth Memorial Hospital, Inc.				1 Mobile		G-7065-04																				FMC/Forsyth Mobile MRI

		Mobile Imaging of North Carolina (MINC)		---		---		Mobile Imaging of North Carolina, LLC				1 mobile		M-6605-02																				Joint Venture - MQ5 Mobile; Novant owns 50% of the JV and intends to convey its interest in this Transaction.
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Novant Health, Inc. Exhibit A

HOPD/IDTF/Mobile O Assets
# MRI MRI CON Fixed Mobile
Novant Health HOPD Centers County Facility ID/Hosp Lic  |Legal Entity Address canners Project ID CT us C-Arm DEXA X-Ray Fluoro Notes:
Novant Health Imaging - University Mecklenburg 943501/H0010 The Presbyterian Hospital 8401 Medical Plaza Drive, Suite 110, Charlotte, NC 28262 0 - X X X X X X
Novant Health Imaging - Museum Mecklenburg 943501/H0010 The Presbyterian Hospital 2900 Randolph Road, Charlotte, NC 28211 1 F-002332-85 X X X X X
Novant Health Imaging - Monroe Mecklenburg 943501/H0010 The Presbyterian Hospital 2000 Wellness Boulevard, Suite 110, Monroe, NC 28110 0 - X X X X X
In process of moving to Suite 100 within
Novant Health Breast Center - Huntersville Mecklenburg 943501/H0010 The Presbyterian Hospital 10030 Gilead Road, Suite 330, Huntersville, NC 28078 0 - X X X MOB
*Dedicated Breast MRl is to be replaced as
Dx MRI & relocated to NHI Piedmont to be
Novant Health Breast Center - Forsyth Forsyth 923174/H0209 Forsyth Memorial Hospital 2025 Frontis Plaza Boulevard, Suite 123, Winston-Salem, NC 27103 1* G-7601-06 X X X X 3rd MRI ; Project I.D. No. G-12208-22
Novant Health Imaging - Kernersville Forsyth 923174/H0209 Forsyth Memorial Hospital 445 Pineview Drive, Suite 100, Kernersville, NC 27284 1 G-8196-08 X X X X
Novant Health Imaging - Maplewood Forsyth 923174/H0209 Forsyth Memorial Hospital 3155 Maplewood Avenue, Winston-Salem, NC 27103 2 G-7387-05; Grandfathered X X X X X X
Novant Health Imaging - Julian Road Rowan 933436/H0040 Novant Health Rowan Medical Center, LLC 514 Corporate Circle, Salisbury, NC 28147 2 F-008314-09 X X X X X X
NC IDTF Center Legal Entity Address
Carolina Imaging of Fayetteville Onslow 980753 Carolina Imaging, LLC of Fayetteville 3628 Cape Center Drive, Fayetteville, NC 28304 2 M-5899-98; M-7924-07 X X X X X
Chapel Hill Diagnostic Imaging Wake - Chapel Hill Diagnostic Imaging, LLC 110 South Estes Drive, Chapel Hill, NC 27514 1 Grandfathered
2nd isa MQ "fixed mobile"; Dx Ctr CON
Coastal Diagnostic Imaging Onslow 050901 Jacksonville Diagnostic Imaging, LLC 3606 Henderson Drive, Jacksonville, NC 28546 2 P-7324-05/P-8326-09 X X X Project ID P-7193-04
Durham Diagnostic Imaging - Triangle Durham Durham Diagnostic Imaging, LLC 5107 South Park Drive, Suite 101, Durham, NC 27713 0 X X X X
Durham Diagnostic Imaging - Independence Park Durham 020375 Durham Diagnostic Imaging, LLC 4323 Ben Franklin Boulevard, Durham, NC 27704 1 X X X X X X
Novant Health Breast Imaging Center - Greensboro Guilford 190382 Triad Breast Imaging Center, LLC 3515 W Market Street, Suite 320, Greensboro, NC 27403 0 X X X Dx CCtr CON Proj ID G-11754-19
Novant Health Breast Imaging Center Langtree Iredell Presbyterian Imaging Centers, LLC 106 Langtree Village Drive, Suite 201, Mooresville, NC 28117 0 X
Center is relocating to new bldg being
constructed at 1701 Amherst Place,
Charlotte CON Proj ID F-11990-20
Novant Health Breast Center - Charlotte (Presbyterian) Mecklenburg The Presbyterian Hospital 1718 E. 4th Street, Charlotte, NC 28204 0 - X X X X (Presbyterian Breast Center, LLC)
Novant Health Imaging Ballantyne Mecklenburg Presbyterian Imaging Centers, LLC 14215 Ballantyne Corporate Place, Suite 140, Charlotte, NC 28277 1 F-5748-97 X X X X X
Novant Health Imaging Cabarrus Cabarrus 980835 Cabarrus Diagnostic Imaging, LLC 13460 Plaza Road Extension, Suite 150, Charlotte, NC 28215 1 B-5916-98 X X X
Novant Health Imaging Gastonia Gaston Mecklenburg Diagnostic Imaging, LLC 920 Cox Road, Suite 101, Gastonia, NC 28054 1 F8793-12 X X X MQ2 mobile is "fixed mobile"
Novant Health Imaging Mooresville Iredell Mecklenburg Diagnostic Imaging, LLC 118 Gateway Boulevard, Suite E, Mooresville, NC 28117 X X
*3rd MRI to be relocated from NH Breast
Center - Forsyth; Project I.D. No. G-12208-
Novant Health Imaging Piedmont (Forsyth) Forsyth 955506 Piedmont Imaging, LLC 185 Kimel Park Drive, Suite 100, Winston-Salem, NC 27103 2* G-6893-03; Grandfathered X X X X X X 22
Novant Health Imaging Southpark Mecklenburg 970309 Mecklenburg Diagnostic Imaging, LLC 6324 Fairview Road, Suite 120, Charlotte, NC 28210 2 F-7068-04; F-11946-20 X X X X
Novant Health Imaging Southpark Breast Center Mecklenburg Mecklenburg Diagnostic Imaging, LLC 6324 Fairview Road, Suite 105, Charlotte, NC 28210 0 X X X
Novant Health Imaging Steele Creek Mecklenburg Presbyterian Imaging Centers, LLC 13557 Steelecroft Parkway, Suite 1100, Charlotte, NC 28278 0 X X X X X
Novant Health Imaging Triad Guilford Triad Imaging, LLC 2705 Henry Street, Greensboro, NC 27405 1 Grandfathered X X X X X
Open MRI & Imaging of Asheville Buncombe 960927 Asheville Open MR, LLC 675 Biltmore Avenue, Suite A, Asheville, NC 28803 2 B-5492-96 X X X
NC Mobile MRIs not indicated above
Jacksonville Diagnostic Imaging, LLC - - Jacksonville Diagnostic Imaging, LLC 1 Mobile F-6626-02 MQ13 Mobile MRI
Cape Fear Diagnostic Imaging, LLC - Cape Fear Diagnostic Imaging, LLC 1 Mobile 0-6434-01 MQ15 Mobile MRI
Cape Fear Mobile Imaging, LLC - Cape Fear Mobile Imaging, LLC 1 Mobile 6665-02 MQ17 Mobile MRI
Foundation Health Mobile Imaging, LLC - - Foundation Health Mobile Imaging, LLC 1 Mobile J-7008-4 MQ19 Mobile MRI
Foundation Health Mobile Imaging, LLC - - Foundation Health Mobile Imaging, LLC 1 Mobile Grandfathered MQ23 Mobile MRI
Presby Mobile Presbyterian Mobile Imaging, LLC - - Presbyterian Mobile Imaging LLC 1 Mobile F-7164-04 Presby Il Mobile MRI
FMC Mobile Forsyth Memorial Hospital Inc. - - Forsyth Memorial Hospital, Inc. 1 Mobile G-7065-04 FMC/Forsyth Mobile MRI
Joint Venture - MQ5 Mobile; Novant owns
50% of the JV and intends to convey its
Mobile Imaging of North Carolina (MINC) - - Mobile Imaging of North Carolina, LLC 1 mobile M-6605-02 interest in this Transaction.
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Delaware

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF FORMATION OF “NOVANT HEALTH-NORFOLK,

LLC”, FILED IN THIS OFFICE ON THE TWENTY-THIRD DAY OF NOVEMBER,

A.D. 2022, AT 5:55 O CLOCK P.M.

hib

Jll'lr|'|l W, Bullock, Secretary of State )

7154536 8100
SR# 20224098028

Authentication: 204943223
Date: 11-28-22

You may verify this certificate online at corp.delaware.gov/authver.shtml
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THIRD:
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FIFTH:
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State of Delaware
Secretary of State
Division of Corporations

CERTIFICATE OF FORMATION Delivered 05:55 PM 11/23/2022
FILED 05:55 PM 11/23/2022

SR 20224098028 - FileNumber 7154536

OF
NOVANT HEALTH-NORFOLK, LLC

The name of the limited hability company is Novant Health-Norfolk, LLC (the
“Company”).

The address of the Company’s registered office in the State of Delaware is 251
Little Falls Drive, Wilmington, Delaware 19808 in the County of New Castle.
The name of the Company’s registered agent is Corporation Service Company.

The debts, obligations and Habilities of the Company, whether arising in contract,
tort or otherwise, shall be solely the debts, obligations and liabilities of the
Company, and no member or manager of the Company shall be obligated
personally for any such debt, obligation or lLiability of the Company solely by
reason of being a member or acting as a manager of the Company.

This Certificate of Formation is effective upon filing.

The Company shall have perpetual existence.

IN WITNESS WHEREOF, the undersigned has executed this Certificate of Formation

of Novant Health-Norfolk, LLC this 23" day of November, 2022.

By:_/s/ Suzanne M. Hoffman
Suzanne M. Hoffman, Authorized Person











Current Structure 

Novant Health, Inc. (“NH”)

NH Wholly Owned Affiliates*

NH Imaging Assets** 

*NH Wholly Owned Affiliates listed in their entirety on Attachment A

**NH Imaging Assets are listed in their entirety on Attachment A

100%

100%
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Asset Transfer

Novant Health, Inc. (“NH”)

NH Wholly Owned Affiliates

NH Imaging Assets 

100%

100%

Norfolk Management Services, LLC

50.1%

Novant Health-Norfolk, LLC

49.9%

Cash and Equity 

Asset Contribution 
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Post-Closing Structure 



Norfolk Management Services, LLC



49.9%

Novant Health-Norfolk, LLC^

Novant Health, Inc. (“NH”)

50.1%

^ All assets from Attachment A are held by Novant Health-Norfolk, LLC

50%
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NC DEPARTMENT OF ROY COOPER ¢ Governor
HEALTH AND MANDY COHEN, MD, MPH « Secretary
HUMAN SERVKCES MARK PAYNE -« Director, Division of Health Service Regulation

October 9, 2019

Gary Qualls

430 Davis Drive

Suite 400

Morrisville, NC 27560

No Review

Record #: 3078

Business Name: Vidant Radiation Oncology, LLC

Business #: 2324

Project Description:  Vidant Radiation Oncology, LLC (VRO) acquisition of two Linacs and one
CT scanner from VRO’s current members, Vidant Medical Center and North
Carolina Radiation Therapy Management Services, LLC

County: Pitt

Dear Mr. Qualls:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your correspondence regarding the above referenced proposal. Based on the CON law
in effect on the date of this response to your request, the proposal described in that correspondence is
not governed by, and therefore, does not currently require a certificate of need. If the CON law is
subsequently amended such that the above referenced proposal would require a certificate of need, this
determination does not authorize you to proceed to develop the above referenced proposal when the new
Iaw becomes effective.

You may need to contact the Agency’s Acute and Home Care Licensure and Certification Section to
determine if they have any requirements for development of the proposed project.

This determination is binding only for the facts represented in your correspondence. If changes are made
in the project or in the facts provided in the correspondence referenced above, a new determination as to
whether a certificate of need is required would need to be made by this office.

Please do not hesitate to contact this office if you have any questions.

Martha J. Frisone
Chief

ce: Acute and Home Care Licensure and Certification Section, DHSR

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES ¢ DIVISION OF HEALTH SERVICE REGULATION
HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704
https:/finfo.ncdhhs.gov/dhsr/ « TEL: 919-855-3873

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER
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Yakaboski, Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>
Sent: Wednesday, October 02, 2019 3:20 PM
To: Yakaboski, Greg

Subject: [External] RE: additional question

Greg:

In response to your question by phone earlier today, this e-mail clarifies that, once the transaction described in
my August 22, 2019 VRO No Review Request occurs:

1. VRO will have 100% ownership of the two linacs and one CT scanner described in the August 22 letter
(in Ahoskie and Roanoke Rapids); and

2. As represented on page 1 of my August 22 letter, VRO is -- and will continue to be -- a joint venture
between Pitt County Memorial Hospital, Incorporated, d/b/a Vidant Medical Center (“Vidant™) and North
Carolina Radiation Therapy Management Services, LLC (“NCRT”).

Let me know if I can assist with any other questions.

Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>
Sent: Wednesday, October 2, 2019 8:56 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: additional question

Morning Gary,

An additional question has come up re: VRO No Review request. Is there a good time for a phone call either today or
tomorrow?

Thanks,
Greg

Sincerely,

Gregory 3. Yakaboski
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Gregory F. Yakaboski

Project Analyst

Division of Health Service Regulation, Certificate of Need
NC Department of Health and Human Services

Office: 919-855-3873
Greg.Yakaboski@dhhs.nc.gov

809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704

Twitter | Facebook | YouTube | LinkedIn

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email,

This electronic message contains information from the law firm of K&L Gates LLP. The conlents may be privileged and confidential and are intended for
the use of the iniended addressee(s) only. If you are not an inlended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contact me at Gary.Qualls@klgates.com.
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Yakaboski, Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Tuesday, October 01, 2019 10:48 AM

To: Yakaboski, Greg

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner

Correct
Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Tuesday, October 1, 2019 10:47 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner

Hey Gary,

One last question. | have to put down a County on the letter.... | put Pitt County since it is my understanding that VRO is
operated out of Vidant in Greenville... is this correct?

Thanks,
Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Monday, September 30, 2019 3:43 PM

To: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner

919-466-1182

Thanks

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Monday, September 30, 2019 3:42 PM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: RE: [External] RE: Question re: VRO Acquisition of additional LINAC and CT Scanner
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Raleigh, NC 27699-2704

Twitter | Facebook | YouTube | LinkedIn

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email.

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and confidential and are intended for
the use of the intended addressee(s) only. If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please conlact me at Gary.Qualls@klgates.com.

This electronic message conlains information from the law firm of K&L Gates LLP. The contenls may be privileged and confidential and are intended for
the use of the intended addressec(s) only. If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contlacl me al Gary.Qualls@klgates.com.

This eleclronic message contains information from the law firm of K&L Gates LLP. The conlents may be privileged and confidential and are intended for
the use of the intended addressce(s) only. If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contaclt me al Gary.Qualls@klgates.com.
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Yakaboski, Greg ] _

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Wednesday, September 18, 2019 11:24 AM

To: Yakaboski, Greg

Subject: [External] RE: No Review Request dated 8/22/19 for VRQ's acquisition of additional

Linear Accelerators and a CT Scanner from current members

mail. Doinot elick fin

Greg:
Sorry, I got tied up.

This is a different project, in different locations, than the ones you referenced below. The projects you
referenced below involve radiation oncology equipment in Greenville. The two sites at issue in my August 22
letter are in Ahoskie and Roanoke Rapids, and my August 22 request deals exclusively with equipment in those
two locations. However, the same entity is involved, Vidant Radiation Oncology (“VRO™), as in the projects
you referenced below.

As background in my August 22 request, I referenced the Agency’s 2015 approval to merge the radiation
oncology assets of Vidant and NCRT into VRO to remind the Agency of how VRO was formed and the assets
VRO currently holds. I also referenced the 2015 approval because it is precedent for allowing this new request
for the Ahoskie and Roanoke Rapids sites.

Let me know if you have any further questions.

Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Tuesday, August 27,2019 10:27 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: No Review Request dated 8/22/19 for VRO's acquisition of additional Linear Accelerators and a CT Scanner from
current members

Good Morning Gary,
Actually just left you a voice mail, then discovered I had a follow up question, so sent this email.

Questions re: the No Review Request that you sent over...
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#1) Does this involve the facility “Vidant Radiation Oncology Center at VMC FID #170020” or is this

something different?

#2) Does this involve Project ID # Q-11292-17 re: “Vidant Radiation Oncology Center at VMC FID
#170020” Project Description “Relocate five existing linear accelerators, two from NC Radiation Therapy
Center and three from Leo Jenkins Cancer Center (replacing four) to a new outpatient cancer center at Vidant
Medical Center which is currently under construction for a total of five linear accelerators upon project
completion”

Overall, as part of your response, please explain the relationship of the No Review request with the facility and
project identified above.

Thanks,
Greg

Sincerely,

Gregony 3. Yakaboski

Gregory F. Yakaboski

Project Analyst

Division of Health Service Regulation, Certificate of Need
NC Department of Health and Human Services

Office: 919-855-3873
Greg.Yakaboski@dhhs.nc.gov

809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704

Twitter | Facebook | YouTube | LinkedIn

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email.

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and confidential and are intended for
the use of the intended addressee(s) only. I you are not an intended addressee, note that any disclosure, copying, distribution, or use of the conlents of
this message is prohibiled. If you have received this e-mail in error, please contacl me al Gary.Qualls@klgates.com.
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Yakaboski, Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Wednesday, September 11, 2019 1:09 PM

To: Yakaboski, Greg

Subject: RE: [External] RE: No Review Request dated 8/22/19 for VRO's acquisition of additional

Linear Accelerators and a CT Scanner from current members

Thanks. Will respond very soon.
Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Wednesday, September 11, 2019 12:56 PM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: FW: [External] RE: No Review Request dated 8/22/19 for VRQ's acquisition of additional Linear Accelerators and
a CT Scanner from current members

Hey Gary,

Just a very low key reminder re: this letter and my questions/additional information request. Realize that you
have been very busy.... am under no time deadline but just wanted to bring this back to your attention in case
you had a time deadline.

Greg

From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Tuesday, August 27, 2019 10:32 AM

To: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Subject: [External] RE: No Review Request dated 8/22/19 for VRO's acquisition of additional Linear Accelerators and a CT
Scanner from current members

Will do
Thanks

Gary
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Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties by an authorized State
official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information, including confidential information relating to an ongoing
State procurement effort, is prohibited by law. If you have received this email in error, please notify the sender immediately and delete all records of this email.

This electronic message contains information from ihe law firm of K&L Gates LLP. The conlents meay be privileged and confidential and are inlended Tor
the usc of the intended addressec(s) only. If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of
this message is prohibited. If you have received this ¢-mail in error, please contact me at Gary.Qualls@klgates.com.

This elecironic message contains informalion from the law firm of K&L Gaies LLF. The contenls may be privileged and confidential and are infended for
the use of the iniended addressee(s) only. If you are not an intended addressee, note that any disclosure, copying, disiribution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contact me at Gary.Qualls@klgates.com.
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Yakaboski, Greg
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From: Qualls, Gary <Gary.Qualls@klgates.com>

Sent: Tuesday, August 27, 2019 10:32 AM

To: Yakaboski, Greg

Subject: [External] RE: No Review Request dated 8/22/19 for VRO's acquisition of additional

Linear Accelerators and a CT Scanner from current members

uspicious email as a

Will do
Thanks

Gary

From: Yakaboski, Greg <greg.yakaboski@dhhs.nc.gov>

Sent: Tuesday, August 27, 2019 10:27 AM

To: Qualls, Gary <Gary.Qualls@klgates.com>

Subject: No Review Request dated 8/22/19 for VRO's acquisition of additional Linear Accelerators and a CT Scanner from
current members

Good Morning Gary,
Actually just left you a voice mail, then discovered I had a follow up question, so sent this email.
Questions re: the No Review Request that you sent over...

#1) Does this involve the facility “Vidant Radiation Oncology Center at VMC FID #170020” or is this
something different?

#2) Does this involve Project ID # Q-11292-17 re: “Vidant Radiation Oncology Center at VMC FID
#170020” Project Description “Relocate five existing linear accelerators, two from NC Radiation Therapy
Center and three from Leo Jenkins Cancer Center (replacing four) to a new outpatient cancer center at Vidant
Medical Center which is currently under construction for a total of five linear accelerators upon project
completion”

Overall, as part of your response, please explain the relationship of the No Review request with the facility and
project identified above.

Thanks,
Greg
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Via Hand Delivery

Martha J. Frisone, Chief

Healthcare Planning and Certificate of Need Section
Division of Health Service Regulation

N.C. Department of Health and Human Services
809 Ruggles Drive

Raleigh, NC 27603

Re: No Review Request for VRO’s Acquisition of Additional Linear Accelerators and a CT
Scanner from Current Members

Dear Ms. Frisone:

The purpose of this request is to inform the North Carolina Department of Health and
Human Services, Division of Health Service Regulation, Healthcare Planning and Certificate of
Need Section (the “Agency”™) of the contribution of existing radiation oncology equipment and
services by the two existing members of Vidant Radiation Oncology (“VRO™) into VRO.

As you know from a prior No Review Decision approval (Exhibit A), VRO is an existing
joint venture between Pitt County Memorial Hospital, Incorporated, d/b/a Vidant Medical Center
(“Vidant”) and North Carolina Radiation Therapy Management Services, LLC (“NCRT”). NCRT
is a controlled affiliate of 21st Century Oncology. We ask that the Agency confirm that Vidant’s
and NCRT’s respective contributions of two existing linear accelerators (“linacs”), and NCRT’s
contribution of a CT scanner, to VRO are not reviewable as a new institutional health service under
the North Carolina Certificate of Need (“CON”) law.

I. Prior CON Approval for VRO.

By letter dated August 12, 2015, the Agency approved Vidant’s and NCRT’s initial
contribution of linacs and related radiation oncology assets to VRO ownership (the “Original VRO
Transaction™). See Exhibit A (Agency’s August 12, 2015 VRO No Review Decision Approval and
July 31, 2015 Request, and related exhibits thereto). VRO has now operated those assets for a
number of years.

303384939 v1
kigates.com
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Martha J. Frisone, Chief
August 22, 2019

Page 2

II. Obtaining VRO’s Interest in the Equipment Does Not Require a CON.

VRO now seeks to acquire 100% ownership of two additional linacs and one CT scanner
(collectively the “New VRO Equipment”) currently owned by VRO members, Vidant and NCRT,
respectively. Specifically, the New VRO Equipment is comprised of:

1. A linear accelerator operated by a Vidant-related entity' in Ahoskie (the “Ahoskie
Equipment”); and

2. A linear accelerator and CT scanner operated by NCRT in Roanoke Rapids (the “Roanoke
Rapids Equipment”).

This is a related-party transaction. In other words, a separate, third party will not be
obtaining ownership of the New VRO Equipment. Instead:

1. For the Ahoskie Equipment, Vidant, the Ahoskie Equipment 100% owner, will become
the 50% owner. NCRT will become the other 50% owner through VRO ownership.

2. Likewise, for the Roanoke Rapids Equipment, NCRT, the Roanoke Rapids Equipment
100% owner, will become the 50% owner. Vidant will become the other 50% owner
through VRO ownership.

The New VRO Equipment will continue to be operated at the same locations at which they
are currently being operated. VRO’s ownership of the New VRO Equipment does not involve the
offering or expansion of any new health service facility, service or equipment, and the State’s
inventory of linacs and CT scanners will not change. No new or additional linacs (or other
regulated equipment) will be acquired or placed in operation in the State. As detailed below in
Section 11 below, this is similar to other membership changes in regulated equipment ownership,
which did not require a CON.

! Ahoskie Imaging, LLC and Radiation Services of North Carolina, LLC (the “Vidant Affiliates™)
collectively own the Ahoskie Linac a/k/a the Ahoskie Equipment. Those Vidant Affiliates are controlled
affiliates of East Carolina Health. In turn, East Carolina Health and Vidant are both part of the Vidant
Health System as related entities. The Vidant Affiliates currently allow the Ahoskie Equipment to be
operated by its affiliate East Carolina Health d/b/a Vidant Roanoke-Chowan Hospital, pursuant to a service
agreement, in separate business occupancy physical space from the main hospital building.

2
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III.  Continuing to Use VRO as a Conduit for Linac Ownership is Not Regulated Under
CON Law.

Vidant and NCRT contributing their respective equipment to VRO does not require a CON.
The CON statute provides a lengthy and exclusive list of activities that constitute development of
a new institutional health service, requiring a CON. The contribution of equipment by a joint
venture member to its own joint venture that already actively provides health services is not
included on that list.

Pursuant to a well-established maxim of statutory construction, expressio unius est exclusio
alterius, those transactions not included in N.C. Gen. Stat. § 131E-176(16) do not require a CON.
See, e.g., In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003) (stating that “[u]nder the
doctrine of expressio unius est exclusio alterius, when a statute lists the situations to which it
applies, it implies the exclusion of situations not contained in the list™); see also Jackson v. A
Woman's Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998) (internal citations
omitted) (“Where a statute is explicit on its face, the courts have no authority to impose restrictions
that the statute does not expressly contain.”).

Via their initial joint venture established by the Original VRO Transaction, Vidant and
NCRT placed ownership rights of five (5) of their collective linacs into the joint venture, VRO.
Vidant and NCRT each own 50% of VRO. As we observed in that Original VRO Transaction
Request (which the Agency approved), Vidant and NCRT continued to own those five (5) linacs
through their respective ownership of VRO. See Exhibit A.

Now, Vidant and NCRT, through their VRO venture, wish to add the New VRO Equipment
(i.e., the Ahoskie Equipment and Roanoke Rapids Equipment) to that same venture and each VRO

member will continue to own a 50% interest in their newly contributed equipment.

Iv. Prior Analogous Precedent.

The most relevant precedent for this approval is the initial establishment of VRO and the
contribution of the five (5) linacs discussed in Part III above. See Exhibit A, pp. 1-10. However,
many other previous Declaratory Rulings and No Review Decisions demonstrate that a CON is
not required for similar membership interest changes pertaining to CON regulated equipment or
there is no CON policy advanced by a review where:

1. All of the regulated equipment or other items (and associated space) to be part of the
redesignation transaction at issue already exists and is currently being operated

(particularly when the existing owner will continue to have an ownership role in the future).

2. No regulated equipment will be added to or removed from the site at issue.

3. No new service lines will be added to the site at issue.

303384939 v1
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4. No regulated equipment or services will be relocated to or otherwise added to the relevant
State Medical Facilities Plan (“SMFP”) service area.

In those instances, the Agency and Division have reasoned that the CON law is not intended
to result in unnecessary CON reviews when the existing regulated asset or service will continue to
serve the same patient base in the same location, albeit through a different ownership structure.
See HCA Crossroads Residential Centers, The North Carolina Department of Human Resources,
327 N.C. at 579, 398 S.E. 2d at 470.

A. Original VRO Transaction Approval and Other Radiation Therapy Facility
Analogues.

In addition to the approval establishing VRO and the contribution of the five (5) linacs
discussed in Part 111 above (Exhibit A, pp. 1-10), the remainder of Exhibit A consists of numerous
Declaratory Rulings and No Review Determinations from the Division and the Agency approving,
without CON review, ownership structure changes to per se reviewable linear accelerators and
related assets. See N.C. Gen. Stat. § 131E-176(16)(f1)(5a).

B. Heart Lung Bypass Equipment Analogues

Another category of relevant precedent is found at pages 56-68 of Exhibit A.* Those No
Review Decision approvals pertained to WakeMed’s and Rex’s acquisition of heart-lung bypass
machines through ownership of the physician-owned entities that owned the equipment. Like
linear accelerators, the acquisition of a heart-lung bypass machine is technically per se CON-
reviewable. See N.C. Gen. Stat. § 131E-176(16)(f1)(5). However, as in other examples cited
throughout this Part IV, the Agency concluded that the CON law is not intended to be implicated
when existing equipment (otherwise per se reviewable) changes ownership, yet is already counted
in the CON and SMFP inventory and simply remains in the same place serving the same patient
base.

&8 Nursing Facility Analogues

Another category of such precedent is found in Exhibit B to this Request. Exhibit B
consists of Agency No Review Decision approvals for Rex Hospital (Ex. B, pp. 1-5) and Hugh
Chatham Memorial (Ex. B, pp. 6-18). See Agency’s April 7, 2014 Rex Hospital No Review
Decision Approval and March 24, 2014 Request to Obtain Separate License for Rex Rehabilitation
Center of Raleigh (and exhibits thereto).

2 These examples are contained in Exhibit A because they were cited in support of, and attached to, the
Original VRO Transaction No Review Request.

303384939 v1
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In both instances, the Agency found that no CON review was required where a skilled
nursing facility was removed from its associated hospital license and the nursing facility obtained
its own separate license from the hospital. Even though a new licensed health service facility was
technically created in both situations,® the Agency made the non-reviewability determination. In
these nursing facility examples, as in the instant request, the CON law is not intended to result in
unnecessary CON reviews when the existing CON-regulated equipment, beds, or services will
continue to serve the same patient base, in the same location. See HCA Crossroads Residential
Centers, The North Carolina Department of Human Resources, 327 N.C. at 579, 398 S.E. 2d at
470 ("[w]hen viewed in its entirety . . . the Certificate of Need Law reveals the legislature's intent
that an applicant's fundamental right to engage in its otherwise lawful business be regulated but
not be encumbered with unnecessary bureaucratic delay").

In both transactions, the CON and SMFP inventory of nursing home beds remained the
same, and those beds remained in the same place serving the same patient base. In the High

Chatham Memorial example, the ownership structure was also changing.

D. Hospital Splits

Exhibits C and D to this Request catalogue yet another area of similar agency
interpretations. Those Division Declaratory Rulings involved The Charlotte-Mecklenburg
Hospital Authority d/b/a Carolinas HealthCare System and Mercy Hospital, Inc. (collectively
“CHS”) and WakeMed, and their respective requests to change the licensure status of hospital
segments. In CHS’s November 2, 2012 Declaratory Ruling, the Division approved, without a
CON, the redesignation of the Mercy Vail Avenue Campus to be relicensed from the Mercy
Hospital license (License # H0042) to the Carolinas Medical Center license (License # HO071).
See Exhibit C, Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority
d/b/a/Carolinas Healthcare System and Mercy Hospital, Inc., November 2, 2012.

In the CHS Ruling, the Division cited a July 15, 2002 WakeMed Declaratory Ruling
(Exhibit D), in which the Division determined that no CON was required for WakeMed to split
the WakeMed Raleigh and WakeMed Cary campuses into two separate licensed hospitals, where
those facilities had previously operated under a single license. That was true even though the
WakeMed transaction technically constituted the creation of a newly licensed health service
facility. See N.C. Gen. Stat. §§ 131E-176(9b) and 176(16)(a). In the WakeMed Declaratory
Ruling, the Division reasoned that requiring a CON “would be an overly technical interpretation
of the Certificate of Need law and not in furtherance of any statutory purpose.”

3 See N.C. Gen. Stat. §§ 131E-176(9b) and 176(16)(a).

303384939 v1
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E. Applving Prior Analogous Precedent

Likewise, here, Vidant and NCRT’s contributions of the New VRO Equipment do not
constitute the acquisition of a linac or major medical equipment. In fact, the underlying equipment
ownership will be essentially the same. Unlike some of the prior situations referenced above that
were determined not to be subject to CON review, but similar to the initially approved VRO
contributions in 2015, Vidant and NCRT will still retain an ownership interest in the linacs and
the CT scanner. No separate third party will be acquiring any ownership interest in the equipment.
The same parties will retain ownership of the New VRO Equipment -- just as with all five linacs
in the original approval establishing VRO -- and the New VRO Equipment will remain in the same
location, and will still be used to serve patients in the same manner.

A “new institutional health service” includes “the acquisition by purchase, donation, lease,
transfer, or comparable arrangement . . . by or on behalf of any person” a linear accelerator and
simulator. See N.C. Gen. Stat. § 131E-176(16)(f1)(5a) and (f1)}(9). However, the transaction
contemplated here will not constitute the acquisition of a linear accelerator as defined by N.C.
Gen. Stat. § 131E-176(16). As with the Original VRO Transaction:

1. ownership of the radiation therapy equipment will largely be unaffected by this
transaction;

2. that equipment will continue to be owned, in part, by the same entities both before and
after this transaction; and

3. VRO will merely be the new ownership conduit through which NCRT and Vidant
continue to own the New VRO Equipment.

A fundamental concept of corporate law is that the owners of corporate stock are distinct
from the corporation itself. See Robinson on North Carolina Corporate Law, § 2.08 (“A
corporation is a legal entity separate and distinct from its shareholders.”) By design, LLC members
also stand in a position similar to corporate shareholders. /d. at § 34.03[3]. Consequently, under
the general principles of business organizations law governing LLC membership interests, the
members of an LLC are legally distinct from the LLC itself. /d. at § 34.05[1] (“A membership
interest may be acquired directly from the LL.C or by assignment from another holder™).

Vidant and NCRT are merely placing their collective ownership interests into one joint
venture and will then each retain a percentage share of the ownership of the joint venture.
Therefore, this transaction cannot constitute the acquisition of a linear accelerator because Vidant
and NCRT will retain ownership of their respective equipment through VRO.

303384939 v1
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Martha J. Frisone, Chief
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CONCLUSION

Based upon the foregoing information, we request that the Agency:

1.

confirm that contribution of the New VRO Equipment into VRO by its members is not

reviewable as a new institutional health service under the CON law because it is simply
a related entity transaction; or

in the alternative, confirm that the New VRO Equipment contributions into VRO are

exempt from review under the CON law’s exemption provisions in N.C. Gen. Stat. §
131E-184(a)(8).

Thank you for your assistance in regard to this matter. Please feel free to contact me at the
number above if you have any questions or need further information.

303384939 v1

Sincerely,

éf/a/wg & Goalles

Gary S. Qualls
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Martha J. Frisone, Chief
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EXHIBITS

A. Agency’s August 12, 2015 VRO No Review Decision Approval and July 31,2015 Request,
and related exhibits thereto (all Bates Stamped)

L

2.

10.

11.

Certificate of Need CON Project 1.D. Q-8562-10

Exemption Request (without exhibits) and Approval to Replace CT Simulator
Certificate of Need CON Project I.D. Q-8558-10

Material Compliance Letter dated May 19, 2011

NC Radiation Therapy-Greenville 2007 Declaratory Ruling

NC Radiation Therapy-Greenville’s 2009 Certificate of Need Exemption

Declaratory Ruling for the Charlotte-Mecklenburg Hospital ~Authority
d/b/a/Carolinas Healthcare System, November 4, 2011

In re: Request for Declaratory Ruling by Wake Radiology Oncology Services,
PLLC, et al.

In re: Request for Declaratory Ruling by Radiation Therapy Services, Inc. et. al.

No Review/WakeMed/Acquisition of Ownership Interest of CSA-1, Owners of
Five Heart-Lung Bypass Machines Located in WakeMed/Wake County

No Review /Rex Hospital, Inc./Acquisition of Ownership Interests of CSAMS Lake
Boone, LLC, Owners of three Heart-Lung Bypass Machines Located at Rex
Hospital/Wake County

B. Agency’s April 7, 2014 Rex Hospital No Review Decision Approval and March 24, 2014
Request to Obtain Separate License for Rex Rehabilitation Center of Raleigh

C. Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority d/b/a/Carolinas
Healthcare System and Mercy Hospital, Inc., dated November 2, 2012

D. Declaratory Ruling for WakeMed, dated July 15, 2002

303384939 v1





North Carolina Department of Health and Human Setvices
Division of Health Service Regulation

Pat McCrory Aldona Z. Wos, M.D.
Governor Ambassador (Ret.)
Secretary DHHS

Drexdal Pratt

Division Director

August 12, 2015

Gary S. Qualls

K&L Gates, LLP

Post Office Box 14210

Research Triangle Park, North Carolina 27709-4210

William R. Shenton

Poyner Spruill”

Post Office Box 1801

Raleigh, North Carolina 27602-1801

No Review _
Record #: 1683
Business Name: Vidant Radiation Oncology
~ Business #: 2249
Project Description: Vidant Medical Center becoming 100% owner of NewCo Cancer
Services, LLC
County: Pitt

Dear Messrs. Qualls and Shenton:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your letter of July 31, 2015 regarding the above referenced proposal. Based

on the CON law in effect on the date of this response to your request, the proposal described
in your correspondence is not governed by, and therefore, does not currently require a certificate
of need. However, please note that if the CON law is subsequently amended such that the above
referenced proposal would require a certificate of need, this determination does not authorize you
to proceed to develop the above referenced proposal when the new law becomes effective.

However, you need to contact the Agency’s Construction and Acute and Home Care Licensure
and Certification Section, DHSR Sections to determine if they have any requirements for
development of the proposed project.

5 Healtheare Planning and Certificate of Need Section
Ahh ’ www.ncdhhs.gov
s IS Telephone: 919-855-3873 « Fax: 919-715-4413
Location: Edgerton Building « 809 Ruggles Drive » Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer
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Gary S. Qualls and William R. Shenton
August 12, 2015
Page2

It should be noted that this determination is binding only for the facts represented in your
correspondence. Consequently, if changes are made in the project or in the facts provided in
your correspondence referenced above, a new determination as to whether a certificate of need is
required would need to be made by this office. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Please contact this office if you have any questions. Also, in all future correspondence you
should reference the Business # if the facility is licensed.

Sincerely, _

o %/W %,,/ /WQ/L%QQ. Frksne,
Jafie Rhoe-Jones Martha J. Frison
Project Analyst Assistant Chief, Certificate of Need
cc: Acute and Home Care Licensure and Certification Section, DHSR

Construction Section, DHSR
Assistant Chief, Healthcare Planning
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K& L I GAT E S K&L Gates e

Post Office Box 14210
Research Triangle Park. NG 27709-4210

430 Davis Drive, Suite 400
Morrisville, NG 27560

T 919.466.1190 wirw. kigates.com

Gary S. Qualls

D 919.466.1182

F 919.516.2072
gary.qualls@klgates.com

AN Y ia':H'aﬁti ].):elivé"r}'f

" Shelley away ~ Martha Frisone
Chief. Assistant Chief, Certificate of Need
Department of Health and Human Services Department of Health and Human Services
Division of Health Service Regulation Division of Health Service Regulation
Health Planning and Certificate of Need Health Planning and Certificate of Need
Section _ Section
809 Ruggles Drive _ 809 Ruggles Drive
Raleigh, North Carolina 27603 Raleigh, North Carolina 27603

RE: No Review Request - Joint Venture between Vidant and 21st Century Oncology Affiliate
Dear Ms. Carraway and Ms. Frisone:

On behalf of our client, Pitt County Memorial Hospital, Incorporated, d/b/a Vidant
Medical Center (“Vidant), along with Willlam Shenton, who is counsel for 21st Century
Oncology and its North Carolina affiliate, North .Carolina Radiation Therapy Management
Services, LLC (“NCRT"”), enclosed please find an attachment describing a No Review Request
for a potential joint venture between Vidant and NCRT.

As indicated in the No Review Request, we do not believe that this joint venture is
subject to certificate of need review. Thank you in advance for your attention, and please let me

know if you have any questions.

Sincerely,

Doy 8. Quslle

Gary S. Qualls

cc: William Shenton

Attachments

RT-3042393
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Poyner Spruill™

July 31, 2015 Willlam R. Shenton
Partner
D: 919.783.2947
F: 919.783.1075
wshenton@poynersprulll.com

Shelley Carraway Martha Friscne

Chief Asst. Chief

Healthcare Planning and Certificate of Need Section Certificate of Need

NC Department of Health and Human Services NC Department of Health and Human Services
2704 Mail Service Center 2704 Mail Service Center

Raleigh, NC 27899-2704 , Raleigh, NC 27699-2704

RE: No Review Request - Joint Venture between Vidant and 21 Century Oncology Affiliate

Dear Ms. Carraway and Ms. Frisone:

| am writing as counsel for 21% Century Oncology and its North Carolina affiliate, North Carolina Radiation
Therapy Management Services, LLC ("NCRT"), to transmit, along with Gary Qualls and Colleen Crowley,
who are counsel for Vidant Medical Center, a No-Review request for your consideration. Vidant and
NCRT are planning to implement a joint venture which will entail the combination of their respective
freestanding radiation equipment and services in the Greenville area into a new limited liability company,
called Vidant Radiation Oncology.

The enclosed document describes the steps in the transaction, and as we indicate this joint venture
should not be subject to certificate of need review. We appreciate your attention to this request and
please feel free to contact counsel for either of the parties if you should have any questions or need
further clarification.

Very truly yours,

WLl 1 S

William R. Shenton
Partner

WWWL POYVMERSERUILL.COA RALEIGH / CHARLOTTE / ROCKYMOUNT / SOUTHERN PINES

301 Foyetteville Straet, Sufte 1800, Raleigh, NC 27601 PO, Box 1801, Raleigh, RC 27602-1501 P.919.763.5400
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No Review Request for Joint Venture between
Vidant Health and 21st Century Oncology

The purpose of this request is to inform the North Carolina Department of Health and
Human Services, Division of Health Service Regulation, Healthcare Planning and Certificate of
Need Section (the “Agency™) of a planned joint venture between Pitt County Memorial Hospital,
Incorporated, d/b/a Vidant Medical Center (“Vidant”) and North Carolina Radiation Therapy
Management Services, LLC (“NCRT”),! involving the combination of their existing,
freestanding radiation oncology equipment and services into a single joint venture limited
liability company to be named Vidant Radiation Oncology (“VRO”). We ask that the Agency
confirm that this joint venture is not reviewable as a new institutional health service under the
North Carolina Certificate of Need (“CON") law.

STATEMENT OF FACTS

By way of background, NewCo Cancer Services LLC (“NewCo”), d/b/a Leo Jenkins
Cancer Center (“Cancer Center”), a 50/50 joint venture between East Carolina University Brody
School of Medicine (“ECU”) and Vidant, owns and operates two existing linear accelerators
(“linacs™) and CT simulators, pursuant to CON Project I.D. Q-8562-10. See Certificate of Need
attached as Exhibit 1 and Exemption Request and Approval to Replace a CT Simulator attached
as Exhibit 2. Vidant also owns and operates a Cyberknife linac, which is operated as a
freestanding radiation treatment service at the Cancer Center, pursuant to CON Project L.D. Q-
8558-10 and Material Compliance letter dated May 19, 2011. See Certificate of Need attached as
Exhibit 3 -and Material Compliance Letter attached as Exhibit 4. |

NCRT owns and operates two existing linacs as part of NC Radiation Therapy-

Greenville. See Declaratory Ruling and Exemption attached as Exhibits 5 and 6.

! NCRT is a controlled affiliate of 21st Century Oncology.

RT-3036021 v8
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First, Vidant seeks to obtain full ownership of the two linacs and CT simulators currently
owned by NewCo and located at the Cancer Center. NewCo will continue to exist after Vidant
obtains 100% ownership of the linacs and simulators. Once Vidant obtains full ownership, the
same equipment will be used to provide the same radiation oncology services, in the same
location.

Second, as part of a joint venture, Vidant and NCRT will be combining and contributing
their existing freestanding radiation oncology services, medical equipment (including the 5
linacs, one of which is a Cyberknife linac) and related assets to the newly created VRO. After
the joint venture transaction occurs, all of the equipment will continue to be operated in the same
two locations as described above.> Therefore, as a result of these two steps (collectively, the
“Transaction”), no linacs will be relocated or added to Linear Accelerator Service Area 27, as
defined by the 2015 State Medical Facilities Plan (“SMFP”).

DISCUSSION

L Obtaining NewCo’s Interest in the Equipment Does Not Require a CON.

As Step #1 to fhe Transaction, Vidant seeks to acquire 100% ownership of the two linacs
and simulators currently owned by NewCo. A separate, third party will not be obtaining
ownership of the linacs and simulators, Instead, Vidant, the 50% owner of the equipment, will
now become the 100% owner. The linacs and simulators will continue to be operated at the
Cancer Center in the same manner they are currently being operated.

The purchase of NewCo’s interest in the two linacs and simulators does not involve the
offering or expansion of any new facility, service or equipment, and the State’s inventory of

linacs will not change. No new or additional linacs will be acquired or placed in operation in the

2 While at some point in the futare VRO may seek to relocate equipment, it would not do so unless and until all
necessary approvals are obtained from the Agency.





Exhibit D

State. As detailed below in Section 11, this is similar to membership change in the ownership of
regulated equipment and a CON is not required,

II. Creating VRO as a Conduit for Ownership is Not Regulated Under CON Law.

Likewise, Step 2 in the Transaction -- Vidant and NCRT contributing their respective
linacs to VRO -- does not require a CON. The CON statute provides a lengthy and exclusive list
of activities that constitute development of a new institutional health service, requiring a CON.
The joint venture of two existing entities that already actively provide health services is not
included on that list. Pursuant to a well-established maxim of statutory construction, expressio
unius est exclusio alterius, those transactions not included in N.C. Gen. Stat. § 131E-176(16) do
not require a CON. See, e.g, In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003)
(stating that “[u]nder the doctrine of expressio unius est exclusio alterius, when a statute lists the
situations to which it applies, it implies the exclusion of situations not contained in the list”); see
also Jackson v. A Woman's Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998)
(internal citations omitted) (“Where a statute is explicit on its face, the courts have no authority
to impose restrictions that the statute does not expressly contain.”).

Here, Vidant and NCRT will place the bwnership rights of all five linacs into the joint
venture, VRO. NCRT will own 50% of VRO and Vidant will own 50% of VRO. Therefore,
both Vidant and NCRT will continue to own the linacs through their respective ownership of
VRO.

Previous Declaratory Rulings and No Review Decisions demonstrate that the Agency and
the Division of Health Service Regulation have already determined that a CON is not required
for similar membership interest changes pertaining to CON regulated equipment. See Id,

attached as Exhibit 7; In re: Request for Declaratory Ruling by Wake Radiology Oncology
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Services, PLLC, et al., attached as Exhibit 8; In re: Request for Declaratory Ruling by Radiation
Therapy Services, Inc. et. al, attached as Exhibit 9; No Review/WakeMed/Acquisition of |
Ownership Interest of CSA-1, Owners of Five Heart-Lung Bypass Machines Located in
WakeMed/Wake County attached as Exhibit 10; and No Review /Rex Hospital, Inc./Acquisition of
Ownership Interests of CSAMS Lake Boone, LLC, Owners of Three Heart-Lung Bypass
Machines Located at Rex Hospital/Wake County attached as Exhibit 11.

Likewise, here, Vidant and NCRT®s joint venture does not constitute the acquisition of a
linac. In fact, the underlying linac ownership will be essentially the same. Unlike some of the
prior situations referenced above that were determined not to be subject to CON review, Vidant
and NCRT will still retain an ownership interest in the linacs. No separate third party will be
acquiring any ownership interest in the equipment. The same parties will retain ownership of all
five linacs (now through the joint conduit of VRO); and the linacs will remain in the same
location, and will still be used to serve patients in the same manner.

A “pew institutional health service” includes “the acquisition by purchase, donation,
lease, transfer, or comparable arrangement . . . by or'on behalf é)f any pﬁrson” a linear accelerator
and simulator. N.C. Gen. Stat. § 131E-176(16)(f1)(5a) and (f1)(9). However, the transaction
contemplated here will not constitute the acquisition of a linear accelerator as defined by N.C.
Gen. Stat, § 131E-176(16). Ownership of the radiation therapy equipment will largely be
unaffected by this transaction. That equipment will continue to be owned, in part, by the same
entities both before and after this transaction, VRO will be owned by Vidant and NCRT. VRO
will merely be the new ownership conduit through which NCRT and Vidant continue to own the

radiation oncology treatment equipment.
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A fundamental concept of corporate law is that the owners of corporate stock are distinct
.from the corporation itself. See Robinson on North Carolina Corporate Law, § 2.08 (“A
corporation is a legal entity separate and distinct from its shareholders.”) By design, LLC
members also stand in a position similar to corporate shareholders. Id. at § 34.03[3].
Consequently, under the general principles of business organizations law governing LLC
membership interests, the members of an LLC are legally distinct from the LLC itself. /d. at §
34.05[1] (“A membership interest may be acquired directly from the LLC or by assignment from
another holder™).

Vidant and NCRT are merely placing their collective ownership interests into one joint'
venture and will then each retain a percentage share of the ownership of the joint venture.
Therefore, this transaction cannot constitute the acquisition of a linear accelerator because
Vidant and NCRT will retain ownership of their respective equipment through the VRO.

CONCLUSION

Based on the discussion herein, Vidant and NCRT request that the Agency provide

confirmation that no CON is required for the proposed Transaction described above.
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EXHIBITS
Certificate of Need CON Project L.D. Q-8562-10
Exemption Request (without exhibits) and Approval to Replace CT Simulator
Certificate of Need CON Project 1.D. Q-8558-10
Material Compliance Letter dated May 19, 2011
NC Radiation Therapy-Greenville 2007 Declaratory Ruling
NC Radiation Therapy-Greenville’s 2009 Certificate of Need Exemption

Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority d/b/a/Carolinas
Healthcare System, November 4, 2011

In re: Request for Declaratory Ruling by Wake Radiology Oncology Services, PLLC, et
al.

In re: Request for Declaratory Ruling by Radiation Therapy Services, Inc. et. al.

No Review/WakeMed/Acquisition of Ownership Interest of CSA-1, Owners of Five Heart-
Lung Bypass Machines Located in WakeMed/Wake County.

No Review /Rex Hospital, Inc./Acquisition of Ownership Interests of CSAMS Lake Boone,

LLC, Owners of three Heart-Lung Bypass Machines Located at Rex Hospital/Wake
County
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(@ﬂj@ OF WOWO?Q{QC[ :

Q@wada/.%a&%mdﬂafwsz = %A o
‘-‘QWIWZH/MJ’WWa_ -

COHRTIFIOCATE OF NE’E’D

; for : LT
' Prcgectldentiflcahon Nuniber Q 8562-10 :

FID #100878

ISSUED TO: NewCo Cancer Servwes, LLC o b
P.O. Box 6028 S e
Gr eenvllle, NC 27835 o

Pursuant to N.C, Gen Stat.’ § 131E 175 et seq - the North Caiohna Departmcnt of Hcalth and
Human Services hereby ¢ authorizes the petson or- persons named above. (thie “certificate: holder)
to develop the. cemﬁcate of need Project identified above. The cérfificate holde1 shall develop
the project in; A mafinet con31stent with the 1ep1 esentations in.the p1cuect apph 1 and with the
cond1t1ons contamed ‘hetein. and shall.make good faith. effmts to meet the tiniefable contained
herein. The'; certlﬁcate holdel shall:noti exceed the: maxmrm ,apltal exp diture amount
specified herein dunng the develo' ment of ﬂns project; ehccpt as provided. by : Gen. Stat. §
131E—176(16)e The' celtxﬁcate holder| shall not transfer or- ass1g11 this gettificate o any other
person except as. pmwded inN.C. Gen ‘Stat: § 131E-1 89(0) This cettificate is valid only for the -
scope, physical locahon and person(s) descnbed herein, The Department may’ ' withdraw this
certificate pulsuant 10, N s Gen Stat § 131‘£i 189 for any of ﬂie ons: plowded m-that law, .~

SCOPL: NewCo Cancez Scrvnces shall acqulre fwn existing lmeal aecelemtors, CT'
sunulatol, and rclated eqmpment and multlspeeialty oncology physician
pracnccs from I]as't C'u olma Umvel s1ty Bro dy School of Medlcme/ Pitt County

;

CONDITIONS' See Rcve: se Slde i
PHYSICAL LO CATION' Pitt Couuty Memonal Hespltal oa
. 600 Moyée Boulevard
‘Gr eenvllle, NC 27834
MAXIMUM CAPITAL E EXPENDITURE $9 700 00{} |
TIMETABLE: See Réverse Side
FIRST PROGRESS REPORT DUE:  May 1, 2011

This cettificate is effective as of the 30" day of December, 2010+

CIf iﬁcate of Need Section :
Divisionf Health Service Regulation

12
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CONDITIONS:
1. NewCo Canééi‘_ Sélviceé, LLC s‘hgll materially comply iﬁ’th all representations
made in its a'pplicaﬁon.

2, NewCo Cancer Services; LLC shall not acquire, as part of this: p1 oject, any eqmpment
that is not included in the project’s proposed Caplf’tl expenditure in Section VI]I of tlie
apphcaﬂon or which would otherwise require a certificate of need.

3, NewCo Cancer Services, LLC shall aclmowlcdge acceptance of and agree to compiy with
all condifions stated herein to the Cer tlﬁcate of Need Section in writing prior to. the
issuance of the certificate of need.

A letter aclmowledging acceptance of and agr eelng to- comply with all conditions stated in the
conditional appr oval lettel Was r ecewed by the Certificate of Need Section on December 6;:2010.

TIMETABLE:

Occupaucy/.()hfferiuésof service(s) ___ | _ ) . April1,2011-

13
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Notth Catolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z, Wos, M.D.
Governor Ambassador (Ret))
Secretary DHHS
Drexdal Pratt
Division Director

September 13, 2013

Jeffrey Shovelin, Director of Corporate Planning
Vidant Health

Post Office Box 2068

Greenville, North Carolina 27835-6028

Exempt from Review - Replacement Equipment

Facility or Business:  Vidant Medical Center

Project Description: ~ Replace CT Scanner and CT Simulator at the Leo Jenkins Cancer Center
County: Pitt

FID #: 933410

Dear Mr. Shovelin:

In response to your letter of August 14, 2013, the above referenced proposal is exempt from certificate of
need review in. accordance with N.C.G.S 131E-184(a)(7). Therefore, you may proceed to acquire,
without a certificate of nesd, the GE Optima CT580 16 Slice CT Simulator to replace the existing
Siemens SimView CT Scanner, This determination is based on your representations that the existing unit
will be removed from North Carolina and will not be used again in the State without first obtaining a
certificate of need. Further please be advised that as soon as the replacement equipment is acquired, you
must provide the CON Section and the Medical Facilities Planning Section with the serial number of the
new equipment to update the inventory, if not already provided.

Moreover, you need to contact the Acute and Home Care Licensure and Certification Section and the
Construction Section to determine if they have any requirements for development of the proposed project.

It should be noted that this Agency's position is based solely on the facts represented by you and that any
change in facts as represented would require further consideration by this Agency and a separate
determination. If you have any questions concerning this matter, please feel free to contact this office.

) Certificaté of Need Section
Ahh www.ncdhhs.gov o
'H‘ﬂs Telophone: 919-855-3873 + Fax: 919-733-8139 5
Location: Edgerton Building « 809 Ruggles Drive * Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
 An Equal Opportunity/ Affirmative Action Employer

PR 45. .. ‘ T—






Exhibit D

Teffrey Shovelin
September 13,2013
Page2

Sincerely,

E%e Rhoe-Jones a—Y/

Project Analyst Certificaté of Need Section

ce: Acute and Home Care Licensure and Certification, DHSR
Construction Section, DHSR
Medical Facilities Planning Branch, DSHR
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August 29, 2013

Ms. Jane Rhoe-Jones

Certificate of Need Section

Division of Health Service Regulation
NC Department of Health and Human Services
2704 Mail Service Center

Raleigh, NC 27699-2704

RE: Request for “No Review” for Replacement CT Scanner and #for at the Leo Jenkins Cancer
Center

Dear Ms. Rhoe-Jones:

NewCo Cancer Services, LLC (NewCo), a joint venture between Vidant Medical Center and ECU’s Leo
Jenkins Cancer Center, plans to replace an existing CT simulator with new equipment. NewCo believes
that the proposed equipment replacement is not subject to review under North Carolina’s Certificate of
Need (CON) laws.

The proposed project includes the replacement of a Siemens SimView CT scanner with a GE Optima

CT580 16 slice CT simulator (see Appendix A for vendor quotes and Appendix B for equipment
comparison table and brochure). The equipment will be secured through accumulated reserves. The
reason for this replacement is due to age and the need for upgraded technology to provide optimal care.
Only minor renovations are needed for the existing CT simulator suite (See Appendix C for drawings and
construction estimate). The total capital costs for the proposed replacement is estimated to be $
1,147,781 (see Appendix D for the Capital Cost Sheet). These costs include all expenses associated with
the equipment and minor renovations. After the new scanner is operational, the existing equipment will
be permanently removed from the facility and will no longer be exempt from CON law (see Appendix B
for required documentation of equipment removal). ;

NewCo’s proposed project meets the definition of replacement equipment found in G.S, 131E-176(22a).
The total capital expenditure for the equipment is less than $2,000,000 and the equipment being
purchased is for the sole purpose of replacing comparable medical equipment. Since New(o’s proposal
meets the definition of “replacement equipment”, G.S. 131E-184(a)(7) exempts this project from review.
Therefore, NewCo requests approval of a no review status for the proposed project.

If you require additional information or clarification, please contact me at (252)-847-3631.

ey Do L

J efﬁ'ey Shovelin
Director of Corporate Planning
Vidant Health

ELY
~
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SATE OF NORTH CARO,,,

Depastment of Health and Fuman Sewices ;
%@zd%fmm

CERTIFIOATE OF NEED

‘ for
Project Identification Number #Q-8558-10

FID #933410

ISSUED TO: Pitt County Mertiorial
| " P.0.Box 6028
Greenville, NC 27835

Pursuant to N.C. Geiis Stat § 131E 175, &, se:q the’ North Car a Dep rtment of Health and
Human Services: hereby authonzes the ) persoi or persons ‘named: above (the “certificate holder™)
to develop the. certlﬁcate of need project identified above. The certificate. holder shall develop
the project in &, mannex ‘ephsisten t with the répresentations in the projéct apphcanon and with the
conditions contamed ‘herein ¢ and shall make good faith: efforts to meet the- tunetable contained
herein, The' cemﬁcate holder shal not exceed the maxlmum"" ) pltal expenditure amount
specified herem dl,lrmg the.. developm tof ; Aided by N.C.\ Gen. Stat. §
1315—176(16)@ The; certificate: gn this cert1ﬁcate o any other
person except as pIOVldcd in N.C: Gen, 'Stat 9(c). This c;rtlﬁcate 1s vahd ‘only for the
scope, phys1ca1 locatl_on and person(g) descnbed herein. Th _epartment iy mthdraw this
certificate pwsuant ] FN C. Gen- Statf‘ §13 lE 189 for any of't asons prowded m ‘that law.

SCOPE: Pltt County Memomal ;. )spi
and related Equipment from East Caro ir
Pltt COII ty s | % : i

CONDITIONS:

‘Cyb{,' _“_Kmfe radlosurgery system
ty Brody School of Medicine/

: Sée Reverse Slde

PHYSICAL LOCATI N: Pitt Caunty Memurisl Hus ltal
600 Moye Boulevard - R
Greenvﬂle, NC 27834 ; ;;:;'-

MAXIMUM CAPITAL EXPENDITURE $4 750 000
TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: May 1, 2011
This certificate is effective as of the 30™ day of December, 2010
Crang P 50

Chief, Ceyftficate of Need Section
Division 0f Health Service Regulation

19





Exhibit D

TE
C-’(ﬂ.@%amm of Health and Humar Sevvices %
ian af Fealthh Sevice Regutation

CERTIFICATE OF NEED
" fo
" Project Identification Iﬁmber #Q-8558-10

FID #933410

ISSUED TO: Pitt County Mexiotial
© 7 P.0.Box 60287
Greenvllle, NC 27835

Pursuant to N.C. G¢i ‘Stat.” § 131E-'_; -&f, seq. the Noﬁh Carolifia Departmcnt of Health and
Human Services: hcreby atthorizes the | person or persons ‘pamed-above’ (tha tcertificate holder™)
to deveiop the, certiﬁcate of need project identified above. The certificate, holder shall develop
the project in a fnanney’ conmstent with the representations in the projéct apphcauon and with the
conditions contamed herem and shall make good faith: efforts to meet, the hmetable contained
herein, The cemﬁcafe holder shall-.-»npt exceed the, ma:;lmum pltal expendlture amount
specified herem durmg the. develo men ‘of this project, except 8S PIC vided by N.C. Gen. Stat. §
131E- 176(16)e The; ccrt1ﬁcate ‘holder: shall not transfer or:Assign this certlﬁcate to any other
person except as provided in N C. Gen, 'Stat, § 131E-1 89(0) "Thls certlﬁcate 1s vahd ‘only for the
scope, physical: 1ocat10n, and person(s) described herein. The’ Department may: mthdraw this

certificate pursﬁéﬁt to N C. G ‘ Stat '5§ 131E 189 for any of" easons prov1ded 1n that law.

SCOPE: Pitt County Menorial Hdspltax shall acgu

Cyb eerfe radmsurgery system
and related equlpment from East Carolin }

ity Brody School of Medicine/

CONDITIONS: asée Reverse Sxde

PHYSICAL LOCATIO Pitt County Memorlal Hospltal
600 Moye Boulevard - .-,;;:-,-.7
Greenvxlle, NC 2’7834 ’ o 3-‘.:"“ 5

MAXIMUM CAPITAL EXPENDITURE $4 750 000
TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: May 1,2011
This certificate is effective as of the 30™ day of December, 2010

Chief, C ficate of Need Section
Division 0f Health Service Regulation

20





Exhibit D
1

CONDITIONS:

1. Pitt County Memorial Hospital, Incorporated shall materially comply with all
representations made in its apphcat:on

2. Pitt County Memorial Hospital, Incorporated shall not acquire, as part of this project,
any equipment that is not included in the project’s proposed capital expenditure in
Section VIII of the application or which would otherwise require a certificate of need.

3. Pitt County Memorial Hospital, Incorporated shall acknowledge acceptance of and
agree to comply with all conditions stated herein to the Certificate of Need Section in
writing prior to the issuance of the certificate of need.

A letter acknowledging acceptance of and agreeing to coﬁply with all conditions stated in the
conditional approval letfer was received by the Certificate of Need Section on December 6, 2010.

TIMETABLE:

Occupancy/Offering of serviee(s) | January 1,2011

21





Exhibit D

North Carolina Department of Health and Human Services
Division of Health Service Regulation
Certificate of Need Section
2704 Mail Service Center » Raleigh, North Carolina 27699-2704

Beverly Eaves Perdue, Governor wwiv.nedlihs, gov/dhsr Craig R, Smith, Section Chief
Lanier M. Cansler, Secretary Phone: 919-855-3873
Fax; 919-733-8130

May 19, 2011

My, Jeff Shovelin, Director of Corporate Planning
Pitt County Memorial Hospital

2100 Stantousburg Road

Greeaville, NC 27835

RE:  Material Compliance/ Project LD, # Q-8558-10 Pitt County Memorial Hospital shall acquire a
CyberKnife radiosurgery system and related equipment from East Carolina University Brody School
of Medicine/ Change from operating the CyberKnife as a hospital-based service to a freestanding
radiation freatment center/ Pitt County
FID # 933410

Dear M. Shovelin:

In response to your correspondence dated April 18, 2011 regarding the above referenced project, the
Certificate of Need Section has determined that the proposed change is in material compliance with
representations made in the application. These changes include obtaining an additional NPT number and new
Medicare and Medicaid identification numbers to operate the CyberKnife service as a freestanding radiation
treatment ¢enter at the same location in the Leo W, Jenkins Cancer Center. This change in operating status
does not constitute a change in the equipment to be acquired from East Carolina University Brody School of
Medicine. However, you should contact the Coristruction Section of the Division of Health Service
Regulation to determine if they have any requirements pertinent to the proposed change. -

It should be noted that this Agency's position is based solely on the facts represented by you and that any
change In facts as represented would require further consideration by this Agency and a separate

determination,

Tf you have any questions concerning this matter, please feel free to contact this office. Please refer to the
Project LD.# and Facility 1.D.# (FID) in all correspondence.

]3emcf_ta.Th01.'nel—W_i1[iams, Project Analyst

ith, Chief
Certificate of Need Section

cer .,Medica] Facilities Planning Section, DHSR
Construction Section, DHSR
Acute Care Licensure and Certification Section, DHSR

dhhs Location: 701 Barbour Drive u Dorothea Dix Hospital Campus » Raleigh, N.C. 27603
i An Equal Opportunity / Affirmative Action Employer
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Pt County MEMoRrIAL HospiTAL
University Health Systems of Eastern Carolinas

¥

April 18, 2010

Mr. Craig Smith, Chief

Certificate of Need Section, Division of Health Service Regulation
North Carolina Department of Health and Human Services

2704 Malil Service Centar

Raleigh, NC 27699-2704

Re: Notification of @ minor project change to Project ID #Q-8558-10 / Pitt County Memorial Hospital,
Inc. / Acquire CyperKnife (linear accelerator) from Brody School of Medicine / Pitt County
FID#933410 '

Dear Mr. Smith:

This [etter serves as notification of a minor project change in approved Project ID #Q-8558-10 / Pitt
County Memorial Hospital, Inc. / Acquire CyperKnife (linear accelerator) from Brody School of
Medicine / Pitt County. We believe the change outlined below does not constitute a material
difference In the representations made in the original CON. The change was necessary to comply
with the new CMS Life Safety Code Requirements effective February, 2011.

Specifically, in the original application, Pitt County Memorlal Hospital, Inc. (PCMH) stated the
CyberKnife would be operated in its existing location in the existing Lec W. Jenkins Cancer Center
(LWJCC) as a hospital-based service under the hospital's existing provider numbers. As a result of
new CMS Life Safety Code Requirements effective February, 2011, the LWJCC does not mest the
requirements for institutional space. Therefors, in its existing location, the CyberKnife cannot be
operated as a hospital-based service without first incurring significant capital improvements,

To addrass this issue, PCMH will operate the CyberKnife in its current location, but instead of
operating as a hospital-based service, PCMH will obtain an additional NPl number and new
Medicare and Medicald identification numbers to operate CyberKnife services as a freestanding
radiation freatment center, doing business as "UHS CyberKnife", PCMH believes this change has
not materially altered the approved CON as these changes do not require modifications to
ownership, need, services to be provided, patients to be served, capital costs, staffing, time lines, or
financial projections. _ :
If you need additional information or have any questions, please do not hesitate to call me at (252)
847-3631 or email me directly at jshoveli@uhseast.com.

Sincerely,

%@’b@ o

Jeff Shovelin
Director of Corporate Planning,
University Health System of Eastern Carolina
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Notth Carolina Department of Health and Human Setvices
Division of Health Service Regulation
Office of the Director
2701 Mail Service Center » Raleigh, North Catoling 27699-2701
Michned F. Basley, Goveenor : Robert J, Plzgerald, Ditector

Dempucy Bestan, Secretary Phone: 919-855-3750
Pug: 919-733-2757

September 1§, 2007
| CERTIFIED MATL

Susan H. Hargrove, Bsquire
Stnith, Anderson, Blount, Dorset
Mitchell & Jernigan, L.L.P.

P.O. Box 2611

Releigh, NC 27602-2611

RE: Declaratory Ruling for Radiation Therapy Services; Inc. and North Carolina Radiation
Therapy Management Services, Inc.

Deat Ms, Hargrove

T ain exeloging & Deolaratory Ruling that you requested. If questions arise, do not
hesitate to let me know. ‘

RIF:JH:peb
Enclosure

cc:  Jeff Horton, Chief Operating Officer, DHSR
Lee Hoffman, Chief, Certificate of Need Section, DHSR
Azzie Conley, Chicf, Acute and Home Care Licensure and Certification Sectlon, DHSR:
Marc Lodge, Special Deputy Attorney General, DOJ

ﬁ%‘;g Locition: 701 Barbour Drive s Dorothex Dix Hospital Campus  Raleigh, N,C. 27503 ¥
g8 An Equn} Opportunity / A{frmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION

RALEIGH, NORTH CAROLINA
N RE: REQUEST FOR )
DECLARATORY RULING BY RADIATION ) _
THERAPY SERVICES, INC, ANDNORTH ) DECLARATORY RULING
CAROLINA RADIATION THERAPY )
MANAGEMENT SERVICES, INC. )

1, Robert . Fitzgerald, Director of the Division of Health Service Répulation (the
“Department™), hereby issue this declaratory 1’uI'iﬁg to Radiation Therapy Services, Inc. d/b/e/
21" Century Onoology (“RTS”) and North Carolina Radiation Therepy Management. Services,
Inc. (“NC Radiation™) (colleatively “Petitioners”) pﬁrsuan-t to N.C.G.8. § 1308-4, 10A NCAC
14A.0103, and the auﬁmrity. delegated to me by the Seoretary of the North Carolina Department
of Health and Humsan Services. -Petitioners have filed & Declaratory Ruling Request (the
“Request”) asking the Department to issue a declaratory rling that they may'acqugte all of the
stoek of Carolina Rz;diation and Cancer Treatment Center, Inc. (“CR’I‘C”} without certificate of
need (“CON™) review.

This ruling is binding on the Department Ell"ld the person tequesting it if tha: material facts
stated in the Request are accurate and no material facts have beén omitted from the request. The
ruling applies only to this request, Bxcept as provided by N.C.G.8. § 150B-4, the Department
reserves the right to clange the conclusions which are contained it this ruling:. Susan H.
Hargrove, Scan A, Timmons, end Jennifer B. Markhan of Smith, Arderson, Blount, Dorsett,
Mitchell & Jemigan, L.L.P., counsel for Petitioners, have requissted this ruling on behalf of
Petitioniars and have provided the statement of facts upon which this ruling is based. The

material facts as provided by counsel for Petitioners are sot out'below,

£0d 9z:7l L0OZ g} dB% Lgieeglpleined HRLHEPREL
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STATEMENT OF THE FACTS

Bxcept as noted, the following statement of the facts is besed on the representations of
Petitioners in the Reguest.

Petitioner RTS is a Florida corporation, NC Radiation i a North Carolina.corporation
that s & whn_lly-owneﬂ gubsidiary of RTS. Both have their principal business addfoss in Fort
Myers, Florida.

Petitioners wish 1o acquire 100% of the 1ssued and outstanding stock of CRTC, which
they state is & Notth Carolina corporation owned by Dr, Gordon Koltls that operates a radiation
therapy facility for cancer patients. Petitioners describe CRTC s an oncology treatment oenter,
that, prior-to 26 August 2003, would have been & “health service facility” as defined in N.C.G.5,
§ 131B-176(9b). S.L. 2005-325 eliminated oncology treatment centers from the category of
“health sexvice facilities,” offective 26 August 2005

Potitioners also state that CRTC “owns and operates two linear acoslerators” and “one
simulator,” Request, p. 3. Footnote 1 to the Request states:

CRTC- has represented to Pefitioners that it entered into binding
obligations to acquire the segond linear accelerafor prior to Avgust 26,
2003, and thet the acquisition of the second linear. accelerator cost less
than $750,000, including the cost of the ‘'equipment, studiecs, surveys,
designs, plans, working drawings, specifications, construction, instaliation,
and other activities essentizl to acquiring and rmaking operational the
second linear accelerator,

I note from the files of the Department that the inventory report of linear acoelcratdr
equipment submitted by Carolina Radiation Medicine, P.A., certified and dated by Gordon G,
Koltis on April 6, 2007, identifies only one linear accelerator owned by CRTC. The Department

files do not contain any information concerning the purported second linear accelerator.

$0'd 9zigl (L00Z bl 98 LGLZELEBLEINES A0HaN 40
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Petitioners represent. that they have exeouted 2 stock purchase egreement by which NC
Radiation will acguire 100% of the issued and oﬁtstaﬂding-(:gpit&l stock of CRTC from Dr,
Koltis, After cloging the transaction, Petitioners sltate that CRTC will remain 8 separate
corporate entity that is-a wholly-owned subsidiary of NC Radiation, THey state that CRTC will
continue to operats its freestanding radiation therapy facility ‘;a’c the same location in Greenville,
Pitt County, North Carolina, in the same manner in which It operated prior to the transaction in
all material ways, Petitioners will pay more than two million dollars to purchage the CRTC
stock. The closing of the transaction is conditlonied on teceiving oconfirmation from the
Departmerit that acquisition of the stook will not requirs a certificate of need,

ANALYSIS

N.C.G1S. § 131E-178 provides that no person shall offer or develop “a new iustittional
health service” without first obtaining a CON. N.G.C.S. § 131B-176(16) defines “new
institutional health service" to include: (1) “The acquisition by purchase, donation, laaéé,
transfer, or comparable arrangement” of a lineat accelerator “by or on behalf of any person,”
N.G.CS. § 131E417'6_(16)f1.5a, end (2) “The obligation by any pstson of a capital expenditure
exceeding two million dotlars ($2,000,000) to develop or cxpand a heath servies or-a health.
service facility, or which relates to the provision of a health service,” N.C.G.8. § 13 1R-176¢16)b:

The transaction. described by Petitioners does not constitute the g‘cqui'siti'on of a linear
accelerator or & simulator by any person because ownership of the one reported linear accelerator
and one reported simulator here will n_c‘}t change. CRTC will continue to be the owner of these
two pieces of equipment, and CRTC's legal status-as a corporate entity will not change.

Similarly, the transaction ig not.an obligation to develop or expand & héahh service or a

health service facility, since Petitioners represent that CRTC will continue to operate at the sarne

504 [ziz\ L00Z vl 98s {GLZEELBILEIXEY ATWIN/ 840
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location In 2 mmanser that is the same in all material respects as it operated prior to the,
transaction. In addition, pursuant to S.I. 2005-325, oncology treatment centers are not “health
;sarv[ce facilities” for purposes of the CON law.

Finally, on the specific facts of this case, the t'ransag:ti_onpropo'séd by Petitioners is not “a .
capital expenditure., . . which relates to the provision of a health service” within the meaning of
N.C.G.8, § 131B-176(16)b. The definition of “health service” SpeciﬁpaIlS/ “does not include
admlh}stta\‘:ive and other actiﬁtiesj fhat are. not integral to clinioal management.” Petitioners’
representations indlcate that stock owriership of CRTC is not integral to the clinical management
of CRTC, because in gll material respects the operations of CRTC will not change.

I specifically except from this Ruling any conclusions as to the status of 1,egatity of the
ownership-of a purported second linear accelerator by CRTC. The Departrent has no notice of
the sxistenoe or ownership of the second linear accelerator, and I make no finding that CRTC
may acquire or operate, or has properly acquired and operated, a second linear accelerator
without CON review,

CONCLUSION

For the foregoing reasons, aséuming'tﬁe statements of fact in the Request to be true, T
conclude that the acquisition by Petitioners of 100% of the outstanding and issued gtock of
CRTC, in the manner represented by Petitioners in the Request, i:s not subject to CON'review,

"This ruling is subject fo the condition that, after the transaction, CRTC cont_in’t_';es to
operate ite fresstanding radiation therapy facility af the same. location in Greenville, Pitt County,
North Caroling, in the same manner in which 1t operatéd prior to the transaction in all material

ways,
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This ruling is not intended to address, expand or validate any activitles or status of CRTC

with respect to the requirements of the CON law as-it relstes to CRTC, The ruling {8 limited to

the specific facts progented in the Request. It specifically does not address the status of any

linear accelerator that CRTC may own-or-claim to own.

This M%sly o%@; 2007,

4 § 2 % gerf 1
Division of r-— h g Regulation
N.C. Depertnfent of Health and Humean Services.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by certified mail, return yrecelpt requested, by depositing the copy in an
official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed ag follows:

CERTIFIED MAITL

Susan H, Hargrove, Bsq. -
Smith, Anderson, Blount, Dorsett
Mitchell & Jernigan, L.L.P.

P.0, Box 2611 |

Raleigh, NC 27602-2611

This the H™ day of September, 2007.

IV 7 G
Zie A ot
“ief Operating Officer

0 'd L ogztel L00T piod8§ {5{7ECLE 1B IREL HHOHFE4Q
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Division of Health Service Regulation
Certificate of Need Section
2704 Mail Service Center m Raleigh, North Carolina 27699-2704

Beverly Eaves Perdue, Governor www.ncdhhs.gov/dhst d Lee Hoffman, Section Chief
Lanier M. Cansler, Secretary ' Phone; 919-855-3873
Fax: 919-733-8139

June 29, 2009

Renee J. Montgomery, Partner -
Parker Poe Adams and Bernstein LLP
Post Office Box 389

Raleigh, NC 27602-0389

RE:  Exempt from Review - Replacement Equipment/ Radiation Therapy Sérvicés;.lﬁb."clfb/a 74 e

Century Oncology, North Carolina Radiation Therapy Management Services, Inc. and -

Carolina Radiation and Cancer Treatment Center, Inc/ Acquire a replacement linear
accelerator for the second linear accelerator located at CRCTC in Greenville/ Pitt County

Dear Ms. Montgomery:

' In response to your letters of June 23, 2009, November 18, 2008, and July 29, 2008, the above =

referenced proposal is exempt from certificate of need review in accordance with N.C.G.S 131E-
184(a)(7). Therefore, you may proceed to acquire, without a certificate of need, the Varian 2100C,
s/n 1167, to replace the existing Varian 2100C, s/m 527. This determination is based on your
representations that the existing unit will be removed from North Carolina and will not be used again
in the State without first obtaining a certificate of need.

It should be noted that this Agency's position is based so.le‘ly on the facts 1'epre$enfed by' ybu and that
any change in facts as represented would require further consideration by this Agency and a separate
determination. If you have any questions concerning this matter, please feel free to contact this
office.

Sincerely, PRTY
7 G,é%fﬁd/&f j

F. Gene DePorter, Project Analyst

LegZB./Hoffman,

Cettificate of Need Sectijon

cc:  Medical Facilities Pl"anni'ng Section, DHSR ,

AM\S Location: 701 Barbour Drive m Dorothiea Dix'Hospital Campus w Raleigh, N.C. 27603
An Equal Opportunity / Affirmative Action Employer :
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Notth Carolina Department of Health and Human Services
Division of Health Service Regulation
Office of the Ditectot
2701 Mail Service Center * Raleigh, Notth Carolina 27699-2701
http:/ /www.ncdhhs.gov/dhst

Beverly Eaves Perdue, Governot Drexdal Peatt, Director

Laniet M. Cansler, Secretary Phone: 919-855-3750
Fax: 919-733-2757

November 4, 2011 CERTIFIED MATIL & FACSIMILE

William W. Stewart, Esq.
K&L Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

RE: Declaratory Ruling for The Charlotte-Mecklenburg Hospital Authority
d/b/a Carolinas Healthcare System

Dear Mr. Stewart:

T am enclosing a Declaratory Ruling that you requested. If questions arise, do not hesitate to let
me know.

Sincerely,
 Drexdal Pratt  ~
DP:TH:peb
Enclosure
: e Jeff Horton, Chief Operating Officer, DHSR
Craig Smith, Chief, Certificate of Need Section
" - Steven Lewis, Chief, Construction Section
Azzie Conley, Chief, Acute and Home Care Licensure and Certification Section

DHSR Medical Facilities Planning Section
Marc Lodge, Special Deputy Attorney General, DOJ

Al\h& Location: 809 Ruggles Drive s Dorothea Dix Hospital Campus = Raleigh, N.C. 27603 ﬁ
An Bqual Opportonity / Affirmative Action Employer

36





Exhibit D

NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR )
DECLARATORY RULING BY )
THE CHARLOTTE-MECKLENBURG ) DECLARATORY RULING
HOSPITAL AUTHORITY D/B/A )
CAROLINAS HEALTHCARE SYSTEM )

I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

The Charlotte-Mecklenburg Hospital Authority d/b/a Carolinas Healthcare System
(“CMHA”) has requested a declaratory ruling to confirm that its acquisition of the membership
interests of University Radiation Oncology Center, LLC (“UROC”) and its continued operatbn
of that facility may proceed without first obtaining a Cextificate of Need (“CON"). This ruling
will be binding upon the Department and the entities requesting it, as long as the material facts
. stated herein are accurate. This ruling pertains only to the matters referenced herein. Except as
provided by N.C.G.S. § 150B4, the Department expressly reserves the right to make a
prospective change in the interpretation of the statutes and re gulations at issue in this Declaratory
" Ruling. William W. Stewart of K&L Gates LLP has requested this ruling on CMHA’s behalf
and has provided the material facts upon which this ruling is based.

STATEMENT OF THE FACTS

UROC, which is located at 8310 University Executive Park, Suite 500, Charlotte, NC

28262, is a limited liability company which provides radiation therapy treatment. UROC was
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acquired by Radiation Oncology Centers of the Carolinas, Inc. ("ROCC”) pursuant to an
exemption in August 1997. Currently, UROC operates a Varian 2100C linear accelerator and a
| GE Highspeed Advantage CT simulator, which the CON Secﬁon previously approved.

On August 18, 2011, the Department issued a Declaratory Ruling determining that ROCC
could transfer, without a CON, its interest in UROC and Matthews Radiation Oncology Center
(“MROC”) to two wholly owned subsidiaries of ROCC. Once that transaction is consummated,
ROCC will be the sole member of UROC. ROCC will then transfer its entire membership
interest in UROC to CMHA and CMHA will become UROC’s sole member. Thus, UROC will
remain intact as the same TLC, but with a different membership composition.

ANALYSIS

The CON law provides that no person shall offer or develop a “new institutional health
service” without first obtaining a CON. N.C. Gen. Stat. § 131E-178. The list of new
institutional health services includes “the acquisition by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf of any persen,”
N.C, Gen. Stat. § 131E-176(16)(f1)5a, 9,. and “the obligation by any person of a capital
expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
existing legal entity like UROC which owns and operates a linear accelerator or simulator. The

declaratory ruling requested by CMHA is consistent with the Department’s prior rulings that
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have interpreted the applicability Qf the CON Law to the purchase of ownership interests in
health care organizations, for the following reasons:

CMHA'’s aéquisition of the membership interests in tJROC qﬁes not constitﬁte the
acquisition of a linear accelerator or a simulator because the ownership‘ of the equipment will not
change, and the same equipment will be used to provide the same radiation oncology services, in
the same location. UROC will continue to _bwn the two pieces of equipment and UROC’s legal
status as a corporate entity will not change.

The purchase of ROCC’s membership interests in UROC does not invoive the offering
or expansion of any new facility, service or equipment, and the state’s inventory of linear
accelerators and simulators will not change. No new or additional equipment will be acquired or
placed in operation in the State.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, I
conclude that CMHA does not require a certificate of need in order to proceed with the purchase’
of ROCC’s membership interests in UROC.

This the __ 41" day of November, 2011.

Drexdal Pratt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by facsimile and certified mail, return receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

CERTIFIED MAIL,

William W. Stewart

K&I Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

This the 4® day of November, 2011.

J’ef@/ i
Operating Ofﬁcer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR DECLARATORY
RULING BY WAKE RADIOLOGY

ONCOLOGY SERVICES, PLLC, CANCER

)
)
) DECLARATORY RULING
CENTERS OF NORTH CAROLINA, P.C,, )
)
)
)

US ONCOLOGY, INC,, AOR
MANAGEMENT COMPANY OF VIRGINIA,
LLC AND WAKEMED
I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Depgartment“ or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

Wake Radiology Oncology Services, PLLC (hereinafter “WROS™); Cancer Centers of

North Carolina, P.C. (“CCNC™); US Oncology, Inc. (“USON”) and its subsidiary AOR
Management Company of Virginia, LLC (“AOR”); and WakeMed have requested a declaratory
ruling to confirm that the acquisition of the membership interests in WROS and the continued
operation of the oncology treatment center may proceed without first obtaining a certificate of
| need. This ruling will be binding upon the Department and the entities requesting it, as long as
the material facts stated herein are accurate. This ruling pertains only to the matters referenced
herein. Except as provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to
make a prospective change in the interpretation of the statutes and regulations at issue in this
Declarétory Ruling. Attorneys for the Petitioners have requested this ruling on their behalf and

have provided the material facts upon which this ruling is based.
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STATEMENT OF THE FACTS

WROS is a North Carolina professional limited liability company presently owned by
certain physician-members, each of whom owns a specific perééntage of the total membership
interests in WROS. WROS provides radiation oncology treatment services at 300 Ashville
Avenue, Suite 110, Cary, North Carolina, based on a certificate of need that was issued in 1997
to own an oncology treatment center and to operate a linear accelerator and simulator and other
equipment used in furnishing radiation oncology services.

CCNC is a professional corporation organized under the laws of the State of North
Carolina. CCNC employs physicians licensed to practice medicine in the State of North
Carolina, who provide oncology treatment services, including radiation oncology services
through the use of a linear accelerator.

USON is a business corporation organized under the laws of the State of Delaware.
Through its subsidiaries, US Oncology provides administrative support for, and furnishes
medical equipment used by, oncology practices throughout the United States.

AOR is a limited liability company, a subsidiary of USON and was organized under the
laws of the State of Delaware and authorized to do business in North Carolina. AOR provides

| administrative and other support services to CCNC under a Management Services Agreement
with CCNC.

WakeMed is a North Carolina nonprofit corporation engaged in the provision of acute
care seryices and other health care scr\_rices in Wake County.

WROS estabﬁshed its oncology treatment center on or about July 17, 1998. Since the
establishment of its oncology treatment center, WROS has continuously operated the oncology

treatment center established pursuant to the CON it received in 1997.
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When the CON Law was amended in 2005, WROS already was operating an existing
oncology treatment center pursuant to the CON that it had obtained in 1997 and using a linear
accelerator and simulator that had been recognized in the SMFP inventory for seven ycaré. ‘Since
it'already owned the equipment, it was not required to obtain a second CON to be able to
continue to operate its linear accelerator and simulator.

Recently, WROS physician owners approved a conversion of WROS from a professional
limited liability company to a limited liability company, to occur simultaneously with the sale of
ownership interests to CCNC, 1t is likely that WROS will change its name after the sale.
Subsequently, in a separate transaction, WakeMed anticipates purchasing a minority membership
interest in the renamed WROS (“the LLC”).

This change in the business form of WROS that has been approved by its physician
ovx-/ners will not constitute a change in or dissolution of WROS, the legal entity that received the
CON in 1997 and has continuously operated the oncology treatment center and the linear
accelerator and simulator since they became operational.

After these two transactions, the LLC will continue to exist as a legal and business entity,
and will continue to own the oncology treatment center and the equipmént that was authorized
under the 1997 CON, including the linear accelerator and simulator. The oncology treatment
center and its equipment will remain at the same location at 300 Ashville Avenue in Cary.

The LLC will not offer any medical services. Oncology treatment services will be
furnished by physicians associated with CCNC.

ANALYSIS
The CON law provides that no person shall offer or develop a “new institutional health

service” without first obtaining a CON. N.C. Gen. Stat. § 131E-178. The list of new
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institutional health services includes “the acquisition by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf o-f any person,”
N.C. Gen. Stat. § 131E-176(16)(ﬂ)5‘a, 9, and “the obligation by any person of a capital
expenditure exceeding two million dollars (82,000,000) to develop or expand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat, §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
existing legal entity like WROS which owns and operates a linear accelerator or simulator. The
declaratory ruling requested by Petitioners is consistent with the Department’s prior rulings that
have interpreted the applicability of the CON Law to the purchase of ownership interests in
health care organizations, for the following reasons:

The entity that owns the linear accelerator and simulator will not change, and the same
equipment will be used to provide the same radiation oncology services, in the same lopation.
The LLC will continue to own the linear accelerator, the simulator, and all the oncology
treatment center assets that were authorized under the 1997 CON and ﬁave been used to furnish
oncology treatments to patients. Its membership composition initially will change from the
present physician members to a single member, CCNC, with the subsequent purchase of a
minority interest by WakeMed.

The Proposed Transaction will involve expenditures by CCNC, and later by WakeMed,
but these will be purchases of ownership interests in an existing limited liability company that

owns the oncology treatment center. There will be no capital expenditure to develop or expand a

45






Exhibit D i

health service or health service facility because the same equipment will continue to be operated
at the same location, and no expansion of services is proposed.

The Ptoposed Transaction does not involve the offering or expansion of any new facility,
service or equipment, and the state’s inventory of linear accelerators and simulators will not
change. No new, or additional equipment will be acquired or placed in operation in the State.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, I
conclude that the Petitioners do not require a certificate of need in order to proceed with the
Proposed Transaction.

This the day of September, 2010.

Drexdal Pratt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served 'upon the
nonagency party by certified mail, return receipt requested, by depositing the copy in an official

depository of the United States Postal Service in first-class, postage pre-paid envelope addressed
as follows:

CERTIFIED MAIL

Ronald I. Kirschbaum

KIRSCHBAUM, NANNEY, KEENAN & GRIFFIN, P.A.
P.O. Box 19766

Raleigh, North Carolina 27607

Attorneys for Wake Radiology Oncology, PLLC

William R. Shenton

POYNER SPRUILL LLP

301 Fayetteville Street, Suite 1900

Raleigh, North Carolina 27601

Attorneys for U.S. Oncology, Inc. and AOR Management
Company of Virginia, LL.C

Larry E. Robbins

WYRICK ROBBINS YATES & PONTON, LLP
P.O. Drawer 17803

Raleigh, North Carolina 27607

Attorneys for Cancer Centers of North Carolina, P.C.

Maureen Demarest Murray :
SMITH MOORE LEATHERWOOD LLP
P.O. Box 21927 _

Greensboro, North Carolina 27420
Attorneys for WakeMed

This the day of September, 2010.

Jeff Horton
Chief Operating Officer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA

IN RE: REQUEST FOR

DECLARATORY RULING BY RADIATION
THERAPY SERVICES, INC. AND NORTH
CAROLINA RADIATION THERAPY
MANAGEMENT SERVICES, INC.

DECLARATORY RULING

L A s

I, Robert J. Fitzgerald, Director of the Division of Health Service Regulation (the
“Department™), hereby issue this declaratory ruling to Radiation Therapy Services, Inc. d/b/a/
21% Century Oncology (“RTS”) and North Carolina Radiation Therapy Management Services,
Inc. (“NC Radiation™) (collectively “Petitioners”) pursuant to N.C.G.S. § 150B-4, 10A NCAC
14A.0103, and the authority delegated to me by the Secretary of the North Carolina Department
of Health and Human Services. Petitioners have filed a Declaratory Ruling Request (the
“Request”™) asking the Department to issue a declaratory ruling that they may acquire all of the
stock of Carolina Radiation and Cancer Treatment Center, Inc. (“CRTC”) without certificate of
need (“CON") review.

This ruling is binding on the Department anci the person requesting it if the material facts
-stated in the Request are accurate and no material facts have been omitted from the request. The
ruling applies only to this request. Except as provided by N.C.G.S. § 150B-4, the Department
reserves the right to change the conclusions which are contained in this ruling. Susan H.
Hargrove, Sean A. Timmons, and Jennifer B. Markhan of Smith, Anderson, Blount, Dorsett,
Mitchéli & Jernigan, L.L.P., counsel for Petitioners, have requésted this ruling on behalf of
_ Petitioners and have provided the statement of facts upon which this ruling is based. The

material facts as provided by counsel for Petitioners are set out below.
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STATEMENT OF THE FACTS

Except as noted, the following statement of the facts is based on the representations of
Petitioners in the Request.

Petitioner RTS is a Florida corporation. NC Radiation is a North Carolina corporation
that is a wholly-owned subsidiary of RTS. Both have their principal business address in Fort
Myers, Florida.

Petitioners wish to acquire 100% of the issued and outstanding stock of CRTC, which
they state is a North Carolina corporation owned by Dr. Gordon Koltis that operates a radiation
therapy facility for cancer patients. Petitioners describe CRTC as an oncology treatment center
that, prior to 26 August 2005, would have been a “health service facility” as defined in N.C.G.S.
§ 131E-176(9b). S.L. 2005-325 eliminated oncology treatment centers from the category of
“health service facilities,” effective 26 August 2005.

Petitioners also state that CRTC “owns and operates two linear accelerators™ and “one
simulator.” Request, p. 3. Footnote 1 to the Request states:\

CRTC has represented to Petitioners that it entered into binding
obligations to acquire the second linear accelerator prior to August 26,
2005, and that the acquisition of the second linear accelerator cost less
than $750,000, including the cost of the equipment, studies, surveys,
designs, plans, working drawings, specifications, construction, installation,
and other activities essential to acquiring and making operational the
second linear accelerator.

I note from the files of the Department that the inventory report of linear accelerator
equipment submitted by Carolina Radiation Medicine, P.A., certified and dated by Gordon G.

Koltis on April 6, 2007, identifies only one linear accelerator owned by CRTC. The Department

files do not contain any information concerning the purported second linear accelerator.
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Petitioners represent that they have executed a stock purchase agreement by which NC
Radiation will acquire 100% of the issued and outstanding capital stock of CRTC from Dr.
Koltis. After closihg the transaction, Petitioners state that CRTC will remain a separate
corporate entity that is a wholly-owned subsidiary of NC Radiation. They state that CRTC will
continue to operate its freestanding radiation therapy facility at the same location in Greenville,
Pitt County, North Carolina, in the same manner in which it operated prior to the transaction in
all material ways, Petitioners will pay more than two million dollars to purchase the CRTC
stock, The closing of the transaction is conditioned on receiving confirmation from the
Department that acquisition of the stock will not require a certificate of need.

ANALYSIS

N.C.G.S. § 131E-178 provides that no person shall offer or develop “a new institutional
health service” without first obtaining a CON. N.G.C.S. § 131E-176(16) defines “new
institutional health service” to include: (1) “The acquisition by purchase, donation, lease,
transfer, or comparable arrangement” of a linear accelerator “by or on behalf of any person,”
N.G.C.S. § 131E-176(16)f1.5a, and (2) “Thg obligation by any person of a capital expenditure
exceeding two million dollars ($2,000,000) to develop or expand a ﬁeath service or a health
service facility, or which relates to the provision of a health service,” N.C.G.S. § 131E-176(16)b.

The transaction described by Petitioners does not constitute the acquisition of a linear
‘accelerator or a simulator by any person because ownership of the one reported linear accelerator
and one, reported simulator here will not change. CRTC will continue to be the owner of these
two pieces of equipment, and CRTC’s legal status as a corporate entity will not change.

Similarly, the transaction is not an obligation to develop or expand a health service or a

health service facility, since Petitioners represent that CRTC will continue to operate at the same
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location in a manner that is the same in all material respects as it operated prior to the
transaction. In addition, pursuant to S.L. 2005-325, oncology treatment centers are not “health
service facilities” for purposes of the CON law.

Finally, on the specific facts of this case, the transaction proposed by Petitioners is not “a
capital expenditure . . . which relates to the provision of a health service” within the meaning of
N.C.G.S. § 131E-176(16)b. The definition of “health service” specifically “does not include
administrative and other activities that are not integral to clinical management.” Petitioners’
representations indicate that stock ownership of CRTC is not integral to the clinical management
of CRTC, because in all material respects the operations of CRTC will not change.

I speciﬁcally except from this Ruling any conclusions as to the status or legality of the
ownership of a purported second linear accelerator by CRTC. The Department has no notice of
the existence or ownership of the second linear accelerator, and I make no finding that CRTC
may acquire or operate, or has properly acquired and operated, a second linear accelerator
without CON review.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the Request to be true, I
conclude that the acquisition by Petitioners of 100% of the outstanding and issued stock of
CRTC, in the manner represented by Petitioners in the Request, is not subject to CON review,

This ruling is subject to the condition that, after the transaction, CRTC continues to
operate its freestanding radiation therapy facility at the same location in Greenville, Pitt County,
North Carolina, in the same manner in which it operated prior to the transaction in all material

ways.
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This ruling is not intended to address, expand or validate any activities or status of CRTC
with respect to the requirements of the CON law as it relates to CRTC. The ruling is limited to
the specific facts pfesented in the Request. It speciﬁcélly does not address the status of anj/
linear accelerator that CRTC may own or claim to own.

This day of , 2007.

Robert J. Fitzgerald, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

1 certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by certified mail, return receipt requested, by depositing the copy in an official
depository of the United States postal service in a first class, postage prepaid envelope addressed
as follows: ‘

CERTIFIED MAIL

Susan H. Hargrove
Smith, Anderson, Blount, Dorsett,
Mitchell & Jernigan, L.L. P

P.O. Box 2611
Raleigh, NC 27602-2611

This day of , 2007.

Jeff Horton
Chief Operating Officer
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EXHIBIT
3
2
i
North Carolina Départment of Health and Human Services
Division of Health Service Regulation '
Certificate of Need Section
2704 Mail Service Centet * Raleigh, North Carolina 27699-2704
http: / /orerss.nedhhs gov/dhsr/
Drexdal Pratt, Director
Beverly Eaves Perdue, Governor Craig R. Smith, Section Chief
Albert A, Delia, Acting Secretary : Phone: {919) 855-3873

Fax: (919) 733-8139
February 27, 2012

Maureen Demarest Murray
Smith, Moore, Leatherwood

300 N, Greene Street, Suite 1400
Greensboro, NC 27401

RE: No Review / WakeMed / Acquisition of ownership interests of CSA-1, owners of five heart-
tung bypass machines located at WakeMed | Wake County
FID #: 943528

Dear Ms, Murray:

The Certificate of Need (CON) Section received your letter of February 8, 2012 regarding the above
referenced proposal. Based on the CON law in effect on the date of this response to your request,
the proposal described in your correspondence is not governed by, and therefore, does not currently
require a certificate of need. However, please note that if the CON law is subsequently amended
such that the above referenced proposal would require a certificate of need, this determination does
not authorize you to proceed to develop the above referenced proposal when the new law becomes
effective. '

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need 10
be made by the Certificate of Need Section. Changes in a project include, but are not limited to: (1)
increases in the capital cost; (2) acquisition of medical equipment not included in the original cost
estimate; (3) modifications in the design of the project; (4) change in location; and (5) any increase
in the number of square feet to be constructed. |

Please contact the CON Section if you have any questions.

Sincerely, ‘
/M@é/ﬂ% CeaugR bmith
Michael J”McKillip Craig R¢Smith, Chief
Project Analyst Certificate of Need Section
géhh Location: 809 Ruggles Drive, Dorothea Dix Hospital Campus, Raleigh, N.C, 27603 2
A An Bqual Opportunity/Affirmative Action Employer ey
Fﬁﬂg\ ’
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A SMITHMOORE
%’ LEATHERWOOD

February 8, 2012

Via E-Mail and U.S. Mail

Mr. Craig R, Smith, Chief

Ms, Martha Frisone, Assistant Chief

“North Carolina Department of Health
Service Regulation

Certificate of Need Section

2704 Mail Service Center

Raleigh, North Carolina 27696-2704

Re:  WakeMed Acquisition of Ownership Interests in CSA-1
Dear Mr. Smith and Ms, Frisone:

We represent WakeMed, The purpose of this letter is to provide notice to the North
Carolina Department of Health and Human Services, Division of Health Service Regulation,
Certificate of Need Section (the “Agency”) and confirm that WakeMed's acquisition of the
ownership iriterests of CSA-1 is not reviewable as a new institutional health setvice under the
North Carolina Certificate of Need (“CON”) law, CSA-1is a wholly owned sub of CSA
Medical, LLC (“CSA™) and owns five (5) heart tung bypass (“HLB”) machines that have been
and are operated at WakeMed. WakeMed would acquire the membership interests in CSA-1,
which would continue to exist as a legal entity and to own the five (5) HLB machines that would
remain located and operated at WakeMed, C

_ The Agency has issued numerous declaratory rulings and no review letters that
acknowledge that acquisition of ownership interests in a legal entity does not constitute a
reviewable acquisition of the medical equipment owned by. that legal entity. For example, in a
declaratory ruling issued to New Hanover Perfusionists, Inc., the Agency determined that the
purchase of stock did not constitute the acquisition of a heart-lung bypass machine because
ownership of the regulated heart-lung bypass equipment would not change. The Agency also
determined that the transaction was not an obligation to develop or expand a health service ot
health service facility because the equipment company was not a health service facility. The
stock purchase transaction proposed also was not “a capital expe’nditurf: ... which relates to the
provision of a health service” within the meening of N.C. Gen, Stat. § 131E-176(1 6)(b). The
definition of “health service” specifically “does not include administrative and other activities
that are not integral to clinical management.” Stock or membership interest ownership is not
integral to clinical management. In re; Request for Declaratory Ruling by New Hanover
Perfusionists, Inc., January 24, 2008.
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Mr, Craig R. Smith, Chief

Ms. Martha Frisone, Assistant Chief
February 8, 2012

Page 2

Similarly, the Department approved the sale of 100% of the issued and outstanding stock
of a company that owned a linear accelerator to another entity. Linear accelerators are regulated
in the same manner as heart-lung bypass equipment. The Department held that certificate of
need review was not required for the stock purchase transaction, See Declaratory Ruling, In re:
Request for Declaratory Ruling by Radiation Therapy Services, Inc. and North Carolina
Radiation Therapy Management Services, Inc., September 14, 2007,

We would appreciate written confirmation from you that the anticipated transaction does
not require CON review. If you require additional information to consider this request, please

contact us. We appreciate your consideration.

Sincerely yours,

SMITH MOORE LEATHERWOOD LLP

%WJ d’mMW

Maureen Demarest Murray

cc: Stan Taylor, WakeMed
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North Catolina Department of Health and Human Setvices t
Division of Health Setvice Regulation J
. Cetrtificate of Need Section _ i
2704 Mail Service Center » Raleigh, North Carolina 27699-2704
bttp:/ /werw.nedhhs.gov/dhse/

Drexdal Pratt, Director,
Beverly Haves Petdue, Governot Craig R. Smith, Section Chief
Albest A, Delia, Acting Secretary " Phone: (919) 855-3873
Fax: (919) 753-8139

l

I

February 27, 2012 |
1

Gary S. Qualls i
K & 1. Gates, LLP “
P.O. Box 14210 [
Research Triangle Park NC 27709-4210

RE: No Review / Rex Hospital, Inc, / Acquisition of ownership interests of CSAMS Lake Boone,
LLC, owners of three heart-lung bypass machines located at Rex Hospital / Walke County
FID #: 953429

%
i
!

Dear Mr, Qualls:

The Certificate of Need (CON) Section received your letter of February 9, 2012 regarding the above
referenced proposal. Based on the CON law in effect on the date of this response to your request,
the proposal desctibed in your correspondence is not governed by, and therefore, does not currently
require a certificate of need. However, please note that if the CON law is subsequently amended
such that the above referenced proposal would require a certificate of need, this determination does
not authorize you to proceed to develop the above refetenced proposal when the new law becomes
effective.

Tt should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need to
be made by the Certificate of Need Section. Changes in a project include, but are not limited to: (1)
increases in the capital cost; (2) acquisition of medical equipment not included in the original cost
estimate; (3) modifications in the design of the project; (4) change in location; and (5) any increase
in the number of square feet to be constructed. '

Please contact the CON Section if you have any questions,

Sincerely,

A ddom 375(,0/@) CeniR nth

Michael J. Craig R(Bmith, Chief
Project Analyst Certificate of Need Section
Location: 809 Ruggles Drive, Derothea Dix Hospital Campus, Raleigh, N.C. 27603 73
AH‘\S An Equal Opportunity/Affirmative Action Employer ¢
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Post Office Box 14210
Researgh Triangle Park, NG 27708-4210

. ] ug,
K&L ] GATES - ~ KL Gates NJD

430 Dayis Drive, Suite 400

" ﬁe‘écel‘t\ued by ;}\ Maoreisville, NG 27560

m CON Seotlp

v h ':",dg(};g 2 iy . T 919.466.11911 wyw kigates.com

A
N e - Gary S. Qualls
S e e ’
R F 919.516.2072
gary.qualls@klgates.com

February 9, 2012

Mr, Craig R, Smith, Chief

Ms, Martha Frisone, Assistant Chief

North Carolina Department of Health
Service Regulation

Certificate of Need Section

2704 Mail Service Center

Raleigh, North Carolina 27696-2704

Re:  Rex Acquisition of Ownership Interests in CSAMS Lake Boone Trail, LLC
Dear Mr. Smith and Ms, Frisone:

We represent Rex Hospital, Inc. (“Rex”). The purpose of this letter is to provide notice
to the North Carolina Department of Health and Human Services, Division of Health Service
Regulation, Certificate of Need Section (the “Agency”) and confirm that Rex’s acquisition of the
ownership interests of CSAMS Lake Boone Trail, LLC (“CSA Lake Boone™) is not reviewable
as a new institutional health service under the North Carolina Certificate of Need (“CON") law.
CSA Lake Boone is a wholly owned sub of CSA Medical, LLC (“CSA”) and owns three (3)
heart-lung bypass (“HLB") machines that have been and are operated at Rex, Rex would acquire

" the membership interests in CSA Lake Boone, which would continue to exist as a legal entity
and to own the three (3) HL.B machines that would remain located and operated at Rex.

The Agency has issued numerous declaratory rulings and no review letters that
acknowledge that acquisition of ownership interest in a legal entity does not constitute a
reviewable acquisition of the medical equipment owned by that legal entity. For example, in a
declaratory ruling issued to New Hanover Perfusionists, Inc., the Agency determined that the
purchase of stock did not constitute the acquisition of a heart-lung bypass machine because
ownership of the regulated heart-lung bypass equipment would not change. The Agency also
determined that the transaction was not an obligation to develop or expand a health service or
health service facility because the equipment company was not a health service facility. The
stock purchase transaction proposed also was not “a capital expenditure . . . which relates to the
provision of a health service” within the meaning of N.C. Gen. Stat. § 131E-176(16)(b). The
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K&L|GATES

Mr. Craig R. Smith, Chief
Martha Frisone, Assistant Chief
February 9,2012

Page 2

definition of “health service” specifically “does not include administrative and other activities
that are not integral to clinical management,” Stock or membership interest ownership is not
integral to clinical management, In re: Request for Declaratory Ruling by New Hanover
Perfusionists, Inc., January 24, 2008,

Similarly, the Department has recently approved the sale of 100% of the membership
interests in a company that owned a linear accelerator to another entity, Linear accelerators are
regulated in the same manner as heart-lung bypass equipment, The Department held that
certificate of need review was not required for the LLC membership purchase transaction. See
Declaratory Ruling, In re: Request for Declaratory Ruling by The Charlotte-Mecklenburg
Hospital Authority d/b/a Carolinas Healthcare, November 4, 2011 (attached as Exhibit 1),

We would appreciate written confirmation from you that the anticipated transaction does
not require CON review. If you require additional information to consider this request, please
contact us. We appreciate your consideration.

Sincerely yours,

K&L GATES LLP

Gary S. Qualls
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EXHIBIT

e

North Carolina Depattment of Health and Human Services
Division of Health Service Regulation
Office of the Directot
2701 Mail Service Center * Raleigh, North Carolina 27699-2701
http:/ fwwy.nedhhs.gov/dhst:

Beverly Haves Perdue, Governor Drexdal Prate, Director
Lanier M, Cansler, Secretaty Phone: 919-855-3750
Fax: 919-733-2757

November 4, 2011 CERTIFIED MATL & FACSIMILE

William W, Stewart, Esg.
K&L Gates LLP

430 Davis Diive, Suite 400
Morrisville, NC 27560

RE; Declaratory Ruling for The Chartlotte-Mecklenburg Hospital Authority
d/b/a Carolinas Healthcare System

Dear Mz, Stewart:

T am enclosing a Declaratory Ruling that you requested, If questions arise, do not hesitate to let
me know,

Sincerely,
Drexdal Pratt
DP:JH:peb
Enclosure

cc:  Jeff Horton, Chief Operating Officer, DHSR
Craig Smith, Chief, Certificate of Need Section
Steven Lewis, Chief, Construction Section )
Azzie Conley, Chief, Acute and Home Care Licensure and Certification Section
DHSR Medical Facilities Planning Section
Mare Lodge, Special Deputy Attorney General, DOJ

éﬁ}}ﬂl%s Location: 809 Ruggles Drive s Dorothea Dix Hospital Campus = Raleigh, N.C. 27603 ﬁr}
An Equal Opportunity / Affirmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION

RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR )
DECLARATORY RULING BY : )
THE CHARLOTTE-MECKLENBURG ) DECLARATORY RULING
HOSPITAL AUTHORITY D/B/A )
CAROLINAS HEALTHCARE SYSTEM )

I, Drexdal Pratt, as Director of the Division of Health Setvice Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this

Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A

10103 under the authority granted me by the Secretary of the Department of Health and Human

Services.

The Chatlotte-Mecklenburg Hospital Authority d/b/a Carolinas Healthcare System
(“CMHA”) has requested a declatatory ruling to confirm that its acquisition of the mernbership
interests of University Radiation Oncology Center, LLC (“UROC”) and its continued operation
of that facility may proceed without first obtaining a Certificate of Need (“*CON”). This ruling
will be binding upon the Department and the entities requesting'it, as long as the material facts

stated herein ate accurate. This ruling pertains only to the matters referenced herein. Except as

provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to make a '

prospective change in the interpretation of the statutes and regulations at issue in this Declaratory
Ruling. William W, Stewart of K&L Gates LLP has requested this ruling on CMHA’s behalf
and has provided the material facts upon which this ruling is b.asﬁd.
STATEMENT OF THE FACTS .
UROC, which is located at 8310 University Bxecutive Park, Suite 500, Charlotte, NC

28262, is a limited liability company which provides radiation therapy treatment. UROC was
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acquired by Radiation Oncology Centers of the Carolinas, Inc. (FROCC”) pursuant to an
exemption in August 1997, Curtently, UROC operates a Varian 2100C linear accelerator and a
GE Highspeed Advantage CT simulator, which the CON Section previously approved.

On August 18, 2011, the Department issued a Declaratory Ruling determining that ROCC
could transfer, without a CON, its interest in UROC and Matthews Radiafion Oncology Center
(*“MROC") to two wholly owned subsidiaries of ROCC. Once that transaction is consummated,
ROCC will be the sole member of UROC, ROCC will then transfer its entire membership
interest in UROC to CMHA and CMI—IA will become URQOC's sole member. Thus, UROC will
remain intact as the same LLC, but with a different membership composition.

ANALYSIS

The CON law provides that no person shallﬂ offer or develé'p a “new institutional health
sérvioe” without first obtaining a CON, N.C. Gen. Stat, § 131B-178. The list of new
institutional health services inclides “the acquisiti.on by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,”
N.C. Gen. Stat. § 131B-176(16)(f1)5a, 9_, and “the, obligation by any person of a capital
expenditure exceeding two million dollars ($2,000,000) Eo develop or eﬁpand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen, Stat. §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
cxisﬁng legal entity like UROC which owns and operates a linear accelerator ot simulator. The

declaratory ruling requested by CMHA is comsistent with the Department’s prior rulings that
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have interpreted the applicability of the CON Law to the purchase of ownership interests in
health care organizations, for the fqllowi.n'g reasons;

CMHA’s acquisition of the membership interests in UROC does not constitute the
acquisition of a linear accelerator ot a simulator because the ownership of thé equipment will not

change, and the same equipment will be used to provide the same radiation oncology services, in

the same location, URQC will continue to own the two pieces of equipment and UROC’s legal -

status as a corporate entity will not change. ‘
The. purchase of ROCC’s membership interests in UROC does not invelve the offering
or expansion of any mew facility, service or equipment, and the state’s inventory of linear
accelerators and simulators will not change. No new or additional equipment will be acquited or
placed in operation in the State,
CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, I

‘coriclude that CMHA does not require a certificate of need in order to proceed with the purchase

of ROCC’s membership interests in UROC.,

This the Zﬁb‘ day of November, 2011,

Drexdal l.P::a‘dt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

1 certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagenicy party by facsimile and certified mail, return receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

CERTIFIED MATL

William W. Stewart

K&I Gates LLP

430 Davis Drive, Suite 400
Morisville, NC 27560

This the 4% day of November, 2011,

(o St
Jef@frgﬁ{ /4

Chi¥T Operating Officer






Division of Health Setvice Regulatdon

Pat McCrory Aldona Z, Wos, MD,
Governor Ambassador (Ret.}
Secretary DHHS
Drrexdal Pratt
Division Director
April 7, 2014
Gary 8. Qualls
K&L Gates, LLP

P.O. Box 14210
Research Triangie Park NC 277094210

No Review

Facility: Rex Hospital

Project Description:  Obtain a separate license for Rex Rehabilitation and Nursing Center of
Raleigh

County: Wake

FID #: 953429

Dear Mr. Qualls:

The Certificate of Need Section (CON Section) received your letter of March 24, 2014 regarding
the above referenced proposal. Based on the CON law im effect on the date of this response to
your request, the proposal described in your correspondence is not governed by, and therefore,
does not currently require a certificate of need. However, please note that if the CON law is
subsequently amended such that the above referenced proposal would require a certificate of
need, this determination does not authorize you to proceed to develop the above referenced
proposal when the new law becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification and
Nursing Home Licensure and Certification Sections of the Division of Health Service Regulation
to determine if they have any requirements for development of the proposed project.

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Need Section
. www.ncdhhs.gov
ks Telephone: 919-855-3873 » Fax: 919-733-8139 &
: Location: Edgerton Building * 809 Ruggles Drive « Raleigh, NC 27603 )

Maziling Address: 2704 Mail Service Center +Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer
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Mr. Qualls
April 7, 2014
Page 2

Please contact the CON Section if you have any questions, Also, in all future correspondence
you should reference the Facility LD, # (FID) if the facility is licensed.

Sincerely,
Mas
Michael'J. McKilhh, Project Analyst

Martha J. Frisone, Interim Chief
Certificate of Need Section

ce: Medical Facilities Planning Branch, DHSR
Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR
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K& L l GAT E S K&l Gates ue

Post Offize Box 14210
Rasearch Triengle Park, NG 27705-4210

430 Davis Drive, Suite 400

£ + Horrigullle, 56 27560
B2 08
%%%ws’ T O10.4BRNE0  wuwgates.com
S < e
e
2.% Gary S. Qualls
e D 9194661182
F 9195]16.2072
gary.qoalis@kigates.com
March 24, 2014
VIA HAND DELIVERY
Martha Frisone,

Chief, Certificate of Need Section
Division of Health Service Regulation
North Carolina Department of Health &
Human Services

809 Ruggles Drive

Raleigh, North Carolina 27603

RE: Rex Hospital, Inc. (License No. H0065)
No Review Request To Independently License Rex Rehabilitation &
Nursing Center of Raleigh

Dear Ms, Frisone:

We are writing on behalf of our client Rex Hospital, Inc. (“"Rex”). Rex owns
and operates Rex Rehabilitation & Nursing Center of Raleigh (the “Nursing
Center”), a nursing home with 120 nursing beds under the Rex Hospital license. Rex
has decided to obtain an independent license for the Nursing Center in order to
promote operational efficiencies. We are requesting confirmation from the
Department of Health and Human Services, Division of Health Service Regulation,
Certificate of Need Section (the “Agency”) that this proposal is not subject to
certificate of need review.

In this instance, the entity (Rex) that owns the Nursing Center will not
change, and the same building, staff and equipment will be used to provide the
same services at the same location. Rex will continue to own the CON-authorized
Nursing Center assets that have been used to furnish skilled nursing care to the
Nursing Center’s residents. The proposed transaction does not involve the offering
or expansion of any new facility, service or equipment, and the State’s inventory of
nursing beds will not change. No new or additional nursing home beds will be
acquired or placed in operation in the State. The Nursing Center already has its own

RT-3002794 vi
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K&L|GATES

Martha Prisone,

Chief, Certificate of Need Section
March 24, 2014

Page 2

distinct Medicare provider number (Medicare #345369), which is separate from Rex
Hospital's Medicare provider number (Medicare #340114).

This proposal is similar to other proposals that the Agency has found to be
non-reviewable. For example, the Agency recently determined that no CON review
was necessary for Hugh Chatham Memorial Hospital, Inc. to independently license
a nursing home that historically operated under its hospital license. See Exhibit 1.

We believe that the CON law allows the independent licensing of the Nursing
Center without the requirement of a CON because such an event does not constitute
the development or acquisition of a new facility or services, within the meaning of
N.C. Gen. Stat. § 131B-176(16). The beds already exist in the State Medical Facilities
Plan inventory and there is no new facility constructed. Thus, there has been no
action which constitutes the offering or development of a new institutional health
service within the meaning of N.C. Gen. Stat. § 131E-178(a), and no CON is therefore
required.

We request that you provide a no review letter confirming that our
interpretation of the CON law is correct and that this proposal is not subject to
certificate of need review.

Please do not hesitate to contact us if you have any questions.

Sincerely,

Gary S. Qualls
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Martha Prisone,

Chief, Certificate of Need Section
March 24, 2014

Page 3

Exhibits

1. Hugh Chatham Memorial Hospital, Inc. No Review Request and Response
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North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z, Wos, M.D.
Governor Ambassador (Ret.)
Secretary DHHS
Drexdel Pratt
Division Director

March 11, 2014

S, Todd Hemphill
3105 Glenwood Avenue, Suite 300

Raleigh, North Carolina 27612
No Re-view
Facility: Hugh Chatham Memorial Nursing Center

Project Description: Transfer by Hugh Chatham Memorial Hospital, Inc. (HCMH) of 100% of
its ownership interests in Hugh Chatham Memorial Nursing Center to
Hugh Chatham Nursing Center, LLC, a wholly-owned subsidiary of
HCMH and license it separately from the hospital

County: Surry ;

FID# 955375

Dear Mr, Hemphill:

The Certificate of Need Section (CON Section) received your letter of February 18, 2014,
regarding the above referenced proposal. Based on the CON law in effect on the date of this
response to your request, the proposal described in your correspondence is not governed by,
and therefore, does not currently require a certificate of need. However, please note that if the
CON law is subsequently amended such that the above referenced proposal would require a
certificate of need, this determination does not authorize you to proceed to develop the above
referenced proposal when the new law becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification Section
and the Nursing Home Licensure and Certification Section of the Division of Health Service
Regulation to determine if they have any requirements for development of the propo sed project.

it should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Meed Section

d www.nedhhs, gov
Telephone; $19-855-3873 » Fax: 91 9-733-3139 *:3

Tocation: Edgerton Bailding » 808 Ruggles Drive * Ralsigh, NC 27603
Mailing Address: 2704 Mail Service Center “Releigh, NC 27699-2704
An Bqua) Opportenity/ Affirmative Action Employer

6





Exhibit D

S. Todd Hemphill
March 11, 2014
Page 2

Please contact the CON Section if you have any questions, Also, in all future correspondence
you should reference the Facility LD. # (FID) if the facility is licensed.

Sincerely,

L
Kim Rs.ndoiph, Pro; t Analyst

7) 7%&(; Glretrn

Martha J. Frisone, Interim Chief
Certificate of Need Section

Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR
Medical Racilities Planning Branch, DHSR

cel
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Bope HEMPHILL, L.L.P.
ATTORNEYS AT LAW
3108 GLENWOOD AVENUE, SUITE 300
JOHN T, BODE i
S. TODD HEMEHILL RALBIGH, NORTH CAROLINA 27612 MAILING ADDEESS
MATTHEW A. FISHER i
TELEPHONE (915) 881-0338 POST OFFICE BOX 6338
DAYID R, SROVLES FACSIMILE (519) 881-9548 RALRIGH, NORIH CAROLINA
27628-6338
WWW.BCS-LAW.COM
Writet's B-mail: L LANE GO
g ,%},ﬁ A
iy OC}J VSGJ )
[?‘@‘Q?‘steééy
: 8 a0k
February 18, 2014 . ?Bfi 4
Vi HAND DELIVERY
Martha J. Frisone, Interim Chief
Kim Randolph, Project Analyst
Certificate of Need Section

N.C. Department of Health and Human Services
Division of Health Service Regulation

809 Ruggles Drive

Raleigh, North Carolina 27603

Re: Hugh Chatham Memorial Hospital, Ine. (License No. H0049)

No review request to transfer control of Hugh Chatham Nursing Center to wholly
owned-subsidiary

Dear Ms. Frisone and Ms. Randolph:

We are writing you on behalf of our client, Hugh Chatham Memorial Hospital, Inc.
(“HCMHE™), a North Carolina non-profit corporation. HCMH owns and operates Hugh
Chatham Nursing Center (the “Nursing Center”), a combination facility with 99 nursing beds
and 28 assisted living beds (20 Alzheimer’s or special care unit beds and 8 general beds), under
the hospital’s license. HICMH has determined that it is in its best interest to transfer ownership
of the Nursing Center to a wholly-owned subsidiary which it has created, Hugh Chatham
Nursing Center, LLC, a North Carolina limited liability company (“HCNC™). HCMH is the
sole member of HONC. See HCNC Articles of Organization, Exhibit 1 hereto.

We also understand that as part of this transfer, the Nursing Center will need to be
operated as a separately-licensed nursing facility. Ihave already spoken about this subject with
Becky Wertz, Nurse Consultant with the Nursing Home Licensure and Certification Section,
and our client is in the process of preparing the Nursing Home Licensure Application and other
related documentation which she has provided. However, before that documenteticn can be
filed, we first need to confirm with your office that this proposal is not subject to certificate of
need review.
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Ms. Frisone and Ms. Randolph
Febroary 18, 2014
Page 2

The CON law provides that transfer of ownership or control of a CON would constitute
grounds for withdrawal of the CON if it occurs during the course of development of a praject
before the project is complete. N.C.G.S. § 131B-189. There is no CON project under
development at the Nursing Ceater. Furthermore, Agency rules provide that neither ownership
nor control of a certificate of need is transferred when the holder of the certificate is a
corporation and the identity of the holder changes because of a corporate reorganization, such as
transferring ownershipto a wholly-owned subsidiary. 10A N.C.A.C. 14C.0502(b)(1) and (c).

In this instance, the entity that owns the Nursing Center will not change, and the same
building, staff and equipment will be used to provide the same services at the same location.
HCMH will continue to own the Nursing Center assets that were authorized under the CON and
have been used to furnish skilled nursing care to the Nursing Center’s residents. The proposed
transaction does not involve the offering or expansion of any new facility, service or equipment,
and the State's inventory of nursing home beds will not chenge. No new or additional nursing
home beds will be acquired or placed in operation in the State. The Nursing Center already has
its own separate NPI number and Medicare number.

This proposal is similar to other proposals involving transfer of assets to wholly owned
subsidiaries that the CON Section has found in the past did not require CON review. For
example, the CON Section determined that a perfusion company could hold heart-lung bypass
equipment in two separate wholly owned subsidiaries without undergoing CON review. See
enclosed Exhibiz 2 (without exhibits to original request letter).

For these reasons, we believe that the CON law allows the transfer of the Nursing Center
to a wholly-owned subsidiary of HCMH, without the requircment of & CON, because such a
transfer does not constitute the development or acquisition of a new facility or services by the
subsidiary, within the meaning of G.S. 131E-176(16) or 10A N.C.A.C. 14C.0502. The
subsidiary has no control over those services independent of its parent entity. The ultimate
ownership and control of the service does not change. The beds already exist in the inventory in
the State Medical Facilities Plan and there is no new facility constructed. Thus, there has been
no action which constitutes the offering or development of a new institutional heslth servics
within the meaning of G.8. 131E-178(a), and no CON is required.

We request that you provide a letter of no review confirming that our interpretation of the
CON law and applicable rules is correct and that this proposal is not subject to certificate of need
review,
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Ms. Frisone and Ms. Randolph
February 18, 2014
Page 3

Please let us know if you need further information or it there are questions we can
Answer. '

Very truly yours,

Bope HesmpHiLy, LL.P.

STH:sh

Enclosure
ce w/ene.: Becky Wertz, Nurse Consultant (via hand delivery)

Paul Hammes/Don Trippel (via e-mail only)
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SOSID: 1361794
Dute Filed: 2/14/2014 5:00:00 PM
Elaine F. Marshall
North Carolina Secrefary of State
2014 043 00481
State of North Caroling
Department of the Secretary of State
Limited Ligbility Company
ARTICLES OF ORGANIZATION

Pursusat to §570-2-20 of the General Stalutes of North Carollas, the undersigned does hersby submit thege
Avtlcles of Organlzation for thepurpose of formlng a limited jebillty compary. :

1. ‘Thetams of ths Hzitted lisbliity company ie! Hugh Chatham Nursing Center, LLC
(Boe Ttaan Tof tho Inttructlons for eppraprizts enilty declgiation
2. The nemo and addrass of each persen exscuilng thoss artlcles of organization s as follows: (State

whather pach person it exeonting these articles of organization in the capacity of a member, organlzer
or both, Note: This docwment must be elgried by ali persons listed,)

S, Todd Hemphlll (Organizer)
“Post Office Box 5338, Releiph, NG 37628

4. The nams of the Iniiel reglstered sgent l; REYMON A, Parker

4, ‘The girectpdgress and cousty of the Initlal rogistared egent office of the limlted 1ability compuny {3:

Number end Street 131 Colony Lane

City Ekin State: NC Zip Code: 28621 county; SUITY

5 The mailing addross, if dlfferent from the strest address, of the Initial reglstered agent office Es:ﬂ
Number and Street ]
City, ' Btate: NC Zip Coder ____ County:

6. Princlpal office Informetion: (Select elthera or by)

. [E1The limlted Hability company bas a prinolpal office.
The principal offics talephons numbsrt {336) 527-7000

The glreet nddress and county of the principal offce of the firaited liabllity company 1s:
Wumber and Streot 180 Parkwood Drive

City Elkln  States NC Zip-Code: 28621 County: Surey
i CORPORATIONS DIVIBION P.0. Box 29622 RALEIGH, NC 2?526-05‘22
{Rovised January 20143 1 (Rerm L-01)

11





The metling addiesg, i differsnt from the strest address, of the principal office of the company ls:
Wimber end Strest Post Offlcs Box 580

City, Elkdn Btk NC

2ip Codg: 28824 Countys Sumy

b, [JThelimited liability sotnpany does not have & prinolpal offfos,

Any ather provistons which the limited fabllity sompany elects to Includs (o.g., the purpose of the entity)
stoattdhed, ;

Privacy Rednction
3, (Optlonal): Plesse provids s busneas-e-malf addres

e Sscrstary of State’s Offlos will e-mall fhe buslfiess swiometoally af ths address provided above st no
cost when & Gocument 1a fiied, 'The e-mall providsd wiil not be viewabls on the website, For more
{nformztion on why this service 1 offersd, lense seo the Instructions for this docutment,

%

Those articlos will be effsctiva upop filing, untess o fiturs date It speoiflad:

Thislathe 120 day of Epbruary ;203

'l

. Todd Hemphill, Organizat

Typs or Print Neme and il
The below spaco 1o bo uasd I more the one-orgenlzar or menber i {isted in lem #2 sbove.

%
“Blznaiure Slgnate
Type snd Frint Nenie ana Tile Type and Print Nems mad Thie
Slenatwe Elguators
TS5 and P Name and TH "% ind PRt Name 68 T
NOTES:
1. Flilng foo s £125. This document must be Bled with the Seoretary of Stats,
© CORPORATIONS DIVIRION .0, Box29622 RALRIGH, NC47516-0622
(Revised Jarmuary 2014) z (Ferm L-01}
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ATTACHMENT TO ARTICLES OF ORGANIZATION
HUGH CHATHAM NURSING CENTER, LLC

[ NAME AND ADDRESS OF INITIAL. MEMBER 1

The sals member of Bugh Chathrm Nursing Center, LLC {s Hugh Chafham Merodal Hospitel,
Ino.

Hugh Chathasm Memorlsl Hospital, Tno.'s addrens iz 130 Parkerood Drlve, Blidn, NC 28621

13
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Division of Healih Service Regulation
Certificate of Need Section
2704 Mail Service Center u Relsigh, North Carclina 27695-2704

Beverly Eaves Perdus, Governor www.nedhhs.gov/dhse Craig R. Smith, Ssctlon Chief
Lanier M. Causler, Scoretary ‘ Phony, 9159-855-3875
Fax; 91%-733-8139
December 9, 2011
Witliams R, Shenton
Poyner Spruil]
P.0. Box 1301

Raleigh, HC 27602-1801

REB: No Review: @

o Tranefer by CS5A Medicel Services, LLC {(CSA) of 100% of ifs avwneship interests in fiva {5 existing heart
Tung bypass machines in use st WakeMed to CBAMS New Berm Avenne, LLC, a whally-owned subsidlary

. of CBA .

o Transfer by CSA Medical Services, LLC (CSA) of 100% of its ownership interests in three 3} existing
heset lung bypass machines in use at Rex Hospital fo CSAMS Lake Boone Trel, LLC, « whally-owned
subsldiary of CSA ;

Wake County

Dear Mr. Shenton:

The Cerlificals of Need (COK) Section recelved your letler of November 21, 2011 regarding thie sboye reforenced
proposals, Based on the CON Taw i effect on fhe Gate of fhis response to your request, the proposaly described io
your correspondence are nof governed by, aad therefare, do net currently require a certificate of need, However, pliase
ots that if fhe CON law s subsequantly amended such that the above referenced proposals would require & certificate of
need, this determinntion does not suthorlze you fo proceed to develop Hie above referenced proposels when the new law
becomes effective. :

1t should be noted that this determination is binding only for the facts Tepresented by you, Consequeady, if chanpes are
made in the proposals or-in the fucts provided in your carrespondence referenced above, a new determinztion a5 to
whetlier a cerfificate of need js vequired would need o be mede by the Certificato of Need Section, Chiénges in 2
proposel include, but ere not Hmited tor (1) incresscs in the capitsl cost; (2) scquisition of medical equipment net
included tn the origingl cost estimate; (3) modifications in the design of the project; (4) change in location; snd () any
incrense in the number of square feet to be constructed. L

Plesse contast the CON Section 1f you kave any guestions. Also, I all future correspondauce you should reference the
Pacility ID.# (RID) if the fachity §s Heensed,

Sincerely, ' '
Tnine ) Fniesve Gl

Mextha J. Frisons : Craig R. Sfifih, Chisf

Assistent Chief Cextificatfof Need Section

oct Medical Facilities Plauning Section, DHSR

£

éi{_\%s Logations BO9 Rugeies Drive » Dopothea Dix Hospits] Camipus m Raleigh, N.C. 27603
. An Equel Opportecity f Affirmative Action Bmployer

14






Poymner Spruill”

Wilson Hayman

Fatiner

D: §18.783,1140
vhayman@poyneraprilll.oom
Piliam R. Shenton

Farinsr

£: 918.783.0547

F: 8197831076
wshenton@poynarspraliicom

November 21, 20114

VIA U.S, MAIL AND E-MAIL/
Creig smith@dhhs.no.gov

Marfhafdsone@dhhs.nec.qov

Mr. Cralg R. Smith, Chlef

Ms. Maritha Frisons,; Assistant Chief
Division of Health Service Regulation
Cerificale of Nead Secllon

2704 Mall Service Canter -

Ralelgh, Nordh Carolina 27686-2704

RE: C3A Medical Services, LLC: No Review Request regarding Transfer of Heart-Lung Bypass Machines
toWhally Dwned Subsidiaries

Daar Mr. Smith and Ms, Frisone:

This lelter Is submitted on behalf of GSA Medlcal Services, LLC {"CSA™), and two subsidlary limited
febility compantes to be farmed and wholly owned by CSA and to be named "CSAMS New Bern Avenue,
LLG" {CBA New Bern), and "CSAMS Lake Boone Trall, LLC” (CSA Lake Boune), upon recelpt of your
anproval of this request, CSA currently owns and operates elght (8) heart-lung bypass ("HLB"} machines.
Five {6) of the HLB machines are operated at WakeMad and fhree (3).of the HLB machines are oparzled
at Rex Hospligl, Inc. (“Rex?). The purposd of tils letter Is to provide notice to the North Carclina
Departmsnt of Health and Human Services, Dlvision of Health Service Regulation, Certiflcate of Naad
Section (the *Agency’}, and conflim that the transfer of CSA's interests In thesa eight {8) HLB machines
and the operation of the same fo two wholly owned subsidiardes of CSA Is not reviewable a& a new
nstitulional health sarvice under the North Garolina Gerilficate of Need {"CON") faw.

The Agency hes recantly approved a similar (ransfer In an August 18, 2011 Decl aratory Ruling regarding
Radlation Oncology Genters of the Carolinas, Inc, ("ROCCT). That Decleratory Rullng concerned the
transfer of Wigrgsts In fwo radiafion oncology faclifes from ROCC to two wholly owned subsidlaries of
ROCC. Atiached hereto sa Exhiblls 1 and 2 are the ROCC Declaralory Rullng Request and the ROCC
Degiaratory Ruling. The ruling reguested by C8A here Is directly analogous to the ROCC ruflng, the only
dlfference being that ROCG Invelvad the par sg reviswable ltems of finear accelerators and simulators
and CSA's requast Involves the per se reviswabls llems of heartiung bypass machinss.

L ‘ BACHGROUND AND FACTS

CSA directly owns eight (8) Terumo Corporation Serles 8000 HLB mackines. Five {5) of thess HLB
machinss are located and used by CSA {o provide perusion services at Wakelted, jocated at 3000 New
Bern Avenue, Ralelgh, NC 27620. Three {3) of these HLB machines are located and ysed by CSA {0
grovlds perfuslon services at Rex, localed al 4420 Lake Boone Trall, Raleigh, NC 27607, CSA sisc cwns

WWW.POYRERSPALEEL.COM RALEIGH  / CHARWOTIE / RUCKYMOUNT /  SDUTHERMPRNES

20 Fayeitadlie SUesd, SUKs 1900, Raleigh, HE 2760 20, Bax 1804, Kelelgh, RO 2T502-1808 s 928,753.6400
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Mr. Cralg R, Smith, Chief } I

Ms. Martha Frisons, Assistant Chlaf

Nevember 21, 2011

Page 2

seven {7} cell saver machlnes located at Wekehed In Ralelgh, and two (2) located at WakeMed-Cary.
These cell saver machines are Bayler Rapld Aufologous Transfusion (BRAT) machines manufactured by
Sorin Corporafion and are not sublect to GON review. £84 doss not own the BRAT machines at Rey,
wlilch are owned by the hosplfal. CSA also proviies the hospitals with the services of seven {7) licensed
perfusionists, who are employed by CSA's effillsle Carukna M50, LL.C. (MSO) but work far CSA
pursuant fo lts Management Services Agresrment with MSO,

Ths five {5) HLB machines at WakeMed are |absled A, B, C, D, and E, and the three (3) at Rex ars
labeled 1, 2, and 3. Each HLB machins consists of the following: (a) & four {4) o five {6) pump Terumo
Base: {b) three {3} or faur {4} Terume 8C00 roller pump modules {8000 rofler pump modules); {c} ons (1)
Madironic Blo-Medicus arteriat pump series 550 {Blo pump); (d) one (1) Medlronic TX 50 Flowmeter
{Flowmster}; and (e} one (1) Sachrlst alvloxygen mixer {Sachtist). Simliarly, the seven {7) BRAT
machines at WakeMed in Ralsigh ara labeled A, B, C, U, E, F and @, and the two at WakeMed-Gary are
tabsled 1 and 2. Each HLB machine (and Its components) and BRAT machine Is identifled by its serlal
numbers (SN}, mode! numbers and the hospital where It Is located, as described in Exhibit 3 to this {etler.

The surgeons of Carollna Cardiovascular Surglcal Assoclates, P.A. (Practice), starled performing opeh
heart surgery and providing thelr own perfusion services at WakeMsd In 1979 and at Rex In 1868,
through elther the Practice Itself or a perfusion company oWned by the same physiclans. Each of the
sight (8) HLB machines cumsntly owned by GSA s replacement equipment for a machine gwned by CBA
{or u predecessor entity} pricr fo the year 1893, when acqulsition of an HLB machine became sublect o
CON revisw regardioss of ils cost, W. Charles Heltun, M.D., founded the Practica in 1878 and Cardinal
Bio-Madioal Assoslates, Inc. (Cardinal Blo-Medical), In 1880, Cardinal Blo-Medleal was the perfuslon
company predecassor to C8A that Ik GSA was owned by the shareholders of the Practice. The two
hosplials have never owned the HLB machines used at their facililles. Bafore 1989, Gardinal Biomedical
had acuuired and operated thrse (3) HLB machings at WakeMed and two (2) at Rex. Another
serdlothoracie surgery practice In Raieigh, Atkinson & Zaok, M.D, P.A, had two {2} addional HLB
machines at WakeMed and one (1) additional HLB machine al Bex. Atdnson & Zetk, M.D., P.A. merged
with the Praciice In 1593, and Tis two {2) surgeon shareholdsrs, Alvan W. Atkinson, #.D., and John V.
Zeok, M.D., Joined the Practice. At the same tme thelr three (3) HLB machines wers acquled by
Cardinal Blo-Madical, and they becoms shareholders of thal perfusien company. Cardinal Blo-Msdical or
fts successor company has continued to own and operale these elght (8) HLB mechines {or thelr
teplacements) at their same raspectiva locations at WekeMed end Rex since thal time. In 1687, fhe
sharsholders of Cardinal Blo-Medical reorganized tha company by forming GSA and transferring the
operations and alf elght (8) machines to CSA, which was owned by the same suirgeons.

By 2001, CSA needad to replace all elght {8) of Its HLE machines, There was a fourth HLB maching at
Rex owned by surgsons Abdul G, Chaudhry, M.D. and Jamss H. Dayls, M.D. This one {1) HLB machine
had been loanad to tham by the manufacturer In the late 1980's {o replace one they had provided for use
at Rex which had become ohsolete. At that ime, CSA bought thia fourfh loaned HLB machine, which had

1(gady been usad at Rex, from the manufacturer {o replace one of CSA's older machines at Rex.
S;ﬁgr‘aafter, Drs, Chaudhry and Davis no longer provided perfusion services or a HLB machine for use at
RaX;, CBA's purchase of this machine thus resultad In a net decreass In useabls HLEB machines at Rex
from four (4) io three (3),

The same year, CSA oblained replacement equipment for lts other seven {7) HLB machines at WakeMad

end Rex, 1t a total capital cost of $322,685. CSA's obeolate machines were subseguently removed out of
North Carofina, By lelter daied Juns 25, 2004, the Agency approvad CSA's agqulsition of the seven {7)
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Ms. Martha Frisone, Assistant Chlef

November 21, 2011

Pago 3

new HLB machines at WakeMad and Rex as raplacerant equipment, The Agency's *no review” [atler of
that date [s aflached and labeled so Exhibli 4, :

GSA would like fo transfer its Intsrest In the elght (8) HLB machines Into two wholly owned subsidlary
flted Nabiilly companies, The first wholly owned subsidiary wil be named "CEAMS Naw Bem Avenue,
LL.C" and will own the five (8) HLB machines currently operated at WakeMsd, The second wholly owned
subsidiary will be named “CSAMS Lake Boone Trall, LLC" and will own the three (3) HLB machines
ourrently operated at Rex. The transfer of GSA's Interests In {he elght (8) HLB machines [nto lwo {2}
wholly owned subsidiarles Is not a CON raviewable svent becauss it wilt have the following resulls:

{1 Np Increass In the HLB mashine lnventory In Wake County;
{2) Ko physleal'relocafion of any HLB machines in Wake County;
{3)  Nocreation of any new health service facliitles; and

4 No asset purchases of any per se reviewable equipment, consistent with the ROCC
Deciaratory Ruilng.

This lstiar requests your confirmalon thal such a proposad transfer of Intarests would not trigger any of
e new Institutional health service provisions In the CON slatute, end the transacfion may proceed
without first acquiring @ CON, d

i ANALYSIS

The CON law provides that ihe "acquisition by purchase, denation, lease, iransfer or compirable
arrangement” of an HLB machine constitutes @ "néw institutional health service” that is subject fo CON
review. N.C. Gen. Stat. § 131E-176[18)i1; § 131E-176(a), However, we belleve the creation of thasa lwo
wholly owned subsidlaries ls not a reviswable evant becausa CSA, the owner of the CON rights for the
alght {8} HLB machines, is net undergoing any direct change In lis ownership status, Ralher, this s
mersly a typs of reorganization In the nalure of these which the CON rules recognlze as nion-reviewasle.

Until 1683, the acquistion of an HLB machine was not regulated under the CON Taw unless it Involved the
abligation of a caplial expenditure exceeding two mililon dollars ($2,000,000}, which far exceeds the cost
of this equipment, See N.C. Sess, Laws 1993, ¢, 7, § 2 (adding the acquisition of HLB machines and any
“major medical aquipment’ costing more than $760,000 a8 “new institulionsl health services” requlrng 8
GON). However, effective March 18, 1983, the Goneral Assembly amended tha CON law to make lie
acquisition of HLB machines constiute a "new stitutional health servics” requiting a CON regardiess of
Its cost H.C. Gen. Stat. § 131E-176(104), (18){1.5, as amended by N.C. Sess, Laws 1883, ¢.7,§ 2,

Under the CON law, transfer of owpership or control of a CON prier fo completion of a projest or cparation
of thé facllity constilutes gromdg r withdrawal of a CON. N.C. Gean, Stal § 131E-180. However, the
Agency's rules provida that In i} situation, neither ownership nar control of g CON Is {ransferred when
the holder of the certificats 1s icorporation and the Identily of the holder changes because of corporate
regrganization, inchiding irazﬁ Hfering ownership to wholly owned subsidiares. 10A N.CAC.
+4G.0502(b)1) and (o).

et
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Very truly yours,

Wilson Hayman
Pariner

Wililam R, Shenton
Partner

Altachments
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR DECLARATORY )
RULING BY THE CHARLOTTE- )
MECKLENBURG HOSPITAL AUTHORITY ) DECLARATORY RULING
D/B/A CAROLINAS HEALTHCARE )
SYSTEM AND MERCY HOSPITAL, INC. )

I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
.0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

The Charlotte-Mecklenburg Hospital Authority d/b/a Carolinas HealthCare System
(*CMHA?”) and Mercy Hospital, Inc. (“Mercy”) (collectively “CHS”) has requested a declaratory
ruling as to the applicability of Chapter 131E, Article 9 of the North Carolina General Statutes,
and of the Department’s rules, to the facts described below. Specifically, CMHA and Mercy
request a Declaratory Ruling allowing the hospital facilities situated on the “Mercy Vail Avenue
Campus,” at 2001 Vail Avenue, Charlotte, NC 28207 (License # H0042), as well as some
specific off-campus outpatient services, to be relicensed as part of Carolinas Medical Center’s
license (License # HO071) without first obtaining a Certificate of Need (“CON), and allowing
the good cause transfer of any outstanding CONs issued to Mercy-related CON projects. This
ruling will be binding upon the Department and the entity requesting it, as long as the material
facts stated herein are accurate. This ruling pertains only to the matters referenced herein.

Except as provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to make a

prospective change in the interpretation of the statutes and regulations at issue in this Declaratory





Exhibit D

Ruling. Gary S. Qualls of K&L Gates LLP has requested this ruling on behalf of CHS and has
provided the material facts upon which this ruling is based.
STATEMENT OF THE FACTS

Mercy owns and operates two separate hospital campuses which are operated under the
single “Mercy/Pineville License” (License # H0042). One Mercy Hospital campus, the “Mercy
Vail Avenue Campus,” is located at 2001 Vail Avenue, Charlotte, NC 28207. Another Hospital
campus, the “Pineville Campus,” is located at 10628 Park Road, Pineville, NC 28210. CMHA
owns and operates, among other hospitals, Carolinas Medical Center (“CMC”) at 1000 Blythe
Blvd., Charlotte, NC 28232 (License # H0071). CMHA is also the parent company for Mercy.

CMHA and its controlled affiliate Mercy have determined that operational and clinical
efficiencies will be gained by shifting the Mercy Vail Avenue Campus, and some off-campus
outpatient services, from the Mercy/Pineville License (License # H0042) to the CMC license
(License # HO071). The off-campus outpatient services that will move from the Mercy/Pineville
license are: (1) Carolinas Sleep Services-Mercy, (2) Carolinas Wound Care Center, (3) SEPC at
Museum Medical Plaza.

CHS also requests a transfer of good cause of any outstanding CONs issued to Mercy.
The change in outstanding Mercy/Pineville-related projects includes: (1) F-8771-12 CMC-
Mercy MRI Replacement (will be licensed as part of CMC after the licensure change), (2) F-
8763-11 CMC-Mercy 38 Acute Care Beds (will be licensed as part of CMC after the licensure
change), (3) F-8704-11 CMC-Mercy 66 Bed Behavioral Health Hospital (will be licensed as part
of CMC after the licensure change), (4) F-8640-11 and F-8764-11 Relocate LTACH beds to
Pineville (will still be licensed under the Mercy/Pineville License on the Pineville campus), (5)

F-8740-11 CMC-Providence Satellite ED (will still be licensed under the Mercy/Pineville
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License) and (6) F-7979-07 CMC-Pineville Phase II (will still be licensed under the
Mercy/Pineville License on the Pineville campus).
ANALYSIS
The CON statute sets forth the following definitions of new institutional health services:
(16)  *“New institutional health services” means any of the following:

a. The construction, development, or other
establishment of a new health service facility.

c. Any change in bed capacity as defined in G.S.
131-176(5)

N.C. Gen. Stat. § 131E-176(16) (a) and (c¢).

On July 15, 2002, the Department issued a Declaratory Ruling to WakeMed to split the
WakeMed Raleigh and WakeMed Cary campuses into two separately licensed hospitals, where
those facilities had previously operated under a single license. Since the WakeMed transaction,
which created a new license did not require a CON, it can be assumed that the Mercy relicensing
transaction requested herein which does not create a new license should not require a CON. The
placing of Mercy Vail Avenue Campus under the CMC license does not involve any new
institutional health service definitions requiring a CON. The relicensing transaction does not
constitute the construction, development, or establishment of a new health service facility. The
proposed transaction does not constitute a change in bed capacity as defined by N.C. Gen. Stat. §
131E-176(16)(c) and 176(5) in that no beds are being relocated from one licensed facility or
campus to another, no health service facility bed capacity is being redistributed among the
categories of health service facility beds and there are no increases in the number of health

service facility beds, which would require CON review.
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CONCLUSION
For the foregoing reasons, assuming the statements of fact in the request to be true, I
conclude that Carolinas HealthCare System and Mercy Hospital, Inc. be allowed to relicense
hospital facilities situated on the Mercy Vail Avenue Campus and some specific off-campus
outpatient services from the Mercy Vail Avenue Campus license (License # H0042) to the
Carolinas Medical Center’s license (License # H0071) including a transfer of good cause for any
undeveloped CONs issued to Mercy/Pineville. The proposed licensure change has been

determined to be in material compliance with representations in the respective applications.

4
This the 2 i day of November, 2012.

a (&

/\ LA QQ\,Q \ VR
Drexdal Pratt, Director
Division of Health Service Regulation

N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by electronic and certified mail, return receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

CERTIFIED MAIL

Gary S. Qualls, Esq.

K&L Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

This the 2™ day of November, 2012.

@/CLL‘T%'}/Z/ @L{/M/PJ

Cheryl Ouimet, Chief Operating Officer






\Iorth Carolina Department of Health and Human Services
Division of Pacility Services
_ Office of the Director :
_ 2701 Mall Service Center ¢ Raleigh, North Carolina 27699-27C1 :
Michael F. Easley, Governor L t : ' : . Robert ]. Fitzgerald, Director
Carmen Hooker QOdom, Secretary r . ‘ W Phone: §15-855-3750.
‘ e : Fax 919.733-2757

TJuly 15, 2002

qubkeEQbefts, Manager sy "o A i
Market Planmncr S - st b
Wake\fled _

Post Office Box 14465 o

Raleigh, North Carohna 27670—4460

‘Re: Deciai;a_fory Ruling for WakeMe_d'
- Wake County -

Dear Mr.l Robe’rts:

[am enclosm{r a Declara,.ory Ru;mg that you requested in your leﬁer recetved on} \/[ay
13, 2002. ¢ queshons arise, do tot hesitate wo'let me kiow.

: Smcerely,
-3%5’

Robert] F1tzcrerald
RIFJRS:cip
Enclosure

cc:  JackieR. Sheppard, Chief Operating Officer, DFs
Steve White, Chief, Licensure and Certification Section
Lea Hoffman, Chief, Certificate of Need Section
. William Warren, Chief, Construction Section
Jarnes Wellons, Attorney General's Office

-
%
Tl

%;I%g Location: 701 Barbour Drive & Dorothea Dix Hospital Campus o Raleigh, N.C. 27603
] ; An Equal Oppertunity / Affirmative Action Employer :
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF FACILITY SERVICES -
RALEIGH, NORTH CAROLINA

IN RE: REQUEST FOR DECLARATOR:.’ y L B
RULING BY WAKEMED o ) DECLARATORY RULING -
I Robert J. FItde‘aIa DlI'uCtCll‘ of the Dmsmn of Fam 1ty Servmus ("Acrenc "), do
44 hereby issue th_ts Declaxatorv Ruling pursuant %1 G&*§ibOB 4 3.Ild 10 \TCAC 3B 0310 and the -
autqonty c;elecrated to me by the Secrs:ary of the Depaﬁmcm of Health anid Human Sewxces

' Wa;cuMPd asked the Acency to issue 2 rulmg as to Lhe apphcaom‘y of thé Certrﬁcate of Nee
SLatutc "ontamed in G S. §13 1E 176(16)(a ) and G.S. §131E 1 /S(a) to the facts descnbed below.
For the reasons given beiow I conclude that these porflons of the Statute are not: apphcable thh
regatd to WakeMed's intent to separately license its NeW_Bem Avenue Campus ("Main
" Campus™) a.nd Westem Wale Medical Ccnter- (“VﬂVMC“) facilities. ‘éﬁrthermqre,'l conciﬁde. s
| that histo'ﬁcai abut;.a care uti_lizéﬁoﬁ data for the Tast five yéa;cs- f{%t the two hospitals be separately

" inciuded in the State Medical Facilities Plan ("SMFEP").

~ STATEMENT OF THE FACTS
ONE WakaMed. is 'licerised by the Department of Hea;lth and Hugnan Services, Diﬁéion of

Fac ility Servwes Licensure and C.,rtlﬁca*ion Sectmn Acute Cara and Home Care

: Branch as one _Lam.hty wﬁh multlple sites. -

2) “WakeMed is iicsnsed for a total of 629 acute ca're'beds; Theée beds are contained on two
separate locauons ~the \/Iam Campus in Ralelah, with 513 act afe care béds, and WW\/IC ‘

in Cary, Wlth 114 acute cars bcds. Both faclhtms are mca;.ad in Wal{e County.
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Table 2 — Acute Care Utilization at WWMC Since December 1991

LA

(11)

B - . ' : Percent
| Fiscal Year ~ - Patient Days Utilization |-
1992 (10 months; = 6,078 " 20.8% |
1983 ) {0,511 | . 36.0%
1964 - _ | 11,508 | - 39.4%
qens 0 F p - - 13,352 0 . . 45.7%
11996 .. . s, o, 7 13,030 f 44.6% |
f1e97-" . .+ :- 13,640 | . - 46.7%
1998 .~ « - 164921 . . 56.5% | .
1999 - : ik 18,161 | . .- -+ 62.2% |
2000 - . . E 20,432 - 39.6%
- 12001 ¢ ' 249451 - 7277%
: 200’? (6 months prora:ed) ' '5‘3,910 - 15.5% |-

) ;(Sourcg of FYs 199?-2001 data: Annual L1cense Runewal App;zcanons on file with the

Agency; Source of FY 2002 data: WakeMed. Please note’ that WakeMed's ﬂscal year is -

' Octobc* l September 30.)

Wached wishes to Hceﬁsé'the'M'ain' Campus and WWMC under sgparatc hos';ﬁitﬁl_

licenses fer reporting and other mts'*nal admlmsr“atw& purposes. No changes in services,

; stafﬂng, admm1strat10n or other aspect of management, costs or charges would result

frcm licéﬁing these two hospitals separately However, doing so micht tec‘nnically be_

mterpreted as s the of'e"mc of a new mstltutlonal health service, via provisions in t"ze

Certmca*e of \Ie“d Statute contained in G.S. §13 IE -1 fS(a} -as follows:

(4) No person shall offer or deve?op a new institutional health sérvice without,”
first obtammg a certificate of need from the Department; provided, however,
~ no hospital licensed pursuant to Article 5 of this chapter that would serve a
minority popu!arzon that would not otherwise have been served and that
continues to serve a minority population may be required to obiain a
certificate of neod for transferrmg up to 65 beds to nursing care faczlvty beds.

o GS §131E-176(1 6) defines & "new institutional health service”, in part, as Iollows:

a. The consmtcrzon, devefopmant or other establishment of a new healrh service

faczhty
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(12)  In this request, WakeMed maintains that separate licensure of WWMC would not

©eFe Lpmny P
L f"*,;:}?o‘i% -

constitute a "change i bed capacity”, as defined by G.S. §131E-176(3). No licensed
beds would be reiocétéd, aot would this proposal result in any change in the number of
health service faéﬂity beds in the WakeMed system or in the Wake County Multi--

Hospital Service System.

 ANALYSIS

[ Wa‘&eMed's requ.éét that the Agency issie a Declaratrofy‘ Rulifig described above is based

upon the following:

48

?)

®

Neither the WakeMed Mazin Camipus nor WWMC are new heélth service facilities for
‘Certificate of Need law purposes The Main Campus opened in 1961; WWMC opened in
-1991. At the time of the opening of 'WWMC, it could have beeit separately licensed from

the Main Campus without further certificate of need review.
‘Separate licensure of the Main Campus arid WWMC would not affect government’
reimbursenient, because both facilities currently maintain; and will continue to maintain; -

separate Medicare and Medicaid provider numbers.

Separate licensurs of the Mam Carnpus and \Rﬂ"ﬂ\«fC‘wmﬂd not impact medical staff

. organization and composition at either facility, because these facilities have, and have

“always had, separate mpdical' staffs,





. "

(3)

(8

Q)

&
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Separate licensure of the Main Campus and WWMC would not imipact accreditation,

because both facilities are separately surveyed and accredited by the JCAHO. .

Separate licensure of the Main Campus and WWMC would not affect the governance of

either facility, becanse there would be no resultant change in ownership fror this

X p_ropo'sai. N

Separate hcunsuru of the \fIsz Camnus apd WW \JIC Would not chance the mventory of

licensed acute care beds, ef ther in the Wake\ded system or in the Wa‘ce Coumy Mﬂ[h—

Hospital Service System.
13 y

‘Separate _licensﬁre of the Main Campus and WWMC would not impact the r'epbrtinghof

- acute care bed utilization datd, as this data would continue to be reported to the Agency

anhuaﬂy.

Any future capital expenditures and/or services requiring a CON pursuant to G.S. §131E-

" 173 et sig, at either the Main Ca:_ﬁpus or WWMC would continue to be obtained through

" the CON pfgccss.

CO\ICLUSION

For the reasons sLa‘zed above and spec 1f ic facgs praseqted I conclude zhat the separate

~ Hcensure of Western Wake \/Iechc&i Center fro*n the WakeMed ‘vIa.m Campus does not

constitute a new msntu’rlonal health service or othe -wise require a certificate of nesd urder the

applicable portions of the Certiﬁ;ate of Need Statute, specifically G.8. §131E-176(16)(2) an
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.G.S. §13 IE-I_?Sr(a). In particular, I find per.suasi‘ve the fac'té and circﬁnistanc_e that, other than the
cofn;non licensufe, these two hospitals were organized and have ﬁistorically functioned as
separate facilities. Moreover, sinpe the only change resulting from this separate licensure status
is the separation of util-izé.ﬁon data and ope:at_inﬁr statistics‘on thé anmiai License Reﬁewal

Apnhcanon submitted to the Ageqcy, I have dete “1ed that requiring a certificate of need in

- th1s mstancu Would‘b au‘e‘;uriy teohmoa{- etatio -_ﬁ-:"'-;‘" b

_-\ﬁirt’{lerance Of any stafﬂ ry‘purpose Furthermoru, i conc,;ude that the Agency should recocmzﬂ

the ‘historical utlhza.tzon data for the past five years by hcer_)sed hospital in the SI\/EFP;'L&:.,-
recognize utilization data for the Main Campus and for WWMC as separate hospitals undef

comrmon ownership.
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WakeMed's acute care, rehabilitation, Sutpatient and skilled nursing facilities shall be

- licensed as follows:

Table 3: Lic_ensure of WakeMed Facilities-

10

Robert T Fitzgé

- Licensed Under Main ‘Licensed Under - ,
Campus: . -~ | Location L WWMC: . _ Location
.WakeMed New Bern 3000 New Bern Ave... - | WakeMed Western 1900 Kildaire Farm Rd.’
Avenue Campus- . | Raleigh, NC27610- . - . | Wake Medical Center | Cary, NC 27511
| WakeMed Rehab 3000 New Bern Ave. -WakeMed Fuquay- | 400 W, Ransom St. .~
Lom oy s - Raleigh, NC 27610 Varina = ° : | Fuquay-Varina, NC 27526
WakeMed e -++535 W Gannon Ave. PR
| Zebulon/Wendell | Zebulon, NC 27597 .
't WakaMed North | 10000 Falls of Neuse Rd.
1T ‘2, | Raleigh, NC 27614
Thisis the /5 day of (_ Dpfyr ;2002. -

fald, Director

Division of Facility Services
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CERTIFICATE OF SERVICE

' ‘1 certify thata copy of the foregoing Declaratory Ruling has been served upon the nonageney
_ party by certified mail, réturn receipt requested, by depositing the copy in an official depository of
" the United States Postal Service in first-class, postage pr'e-paid envelope addressed as follows:

 CERTIFIED MAIL

'Robbie RoBetts, Manhager
Market Planning: '
© WakeMed -
" P.O. Box 14465 |
Raleigh, NC' 27620-4465

This the_ (1™ - day of . /éfwé.,, 2002,

S R / Iac’fqe R.Sheppard ,
: ; s . Chief Operating Officer’

11
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Department of Health and Human Services
Division of Health Service Regulation

o s

for
Project ID #: G-12208-22
FID #: 955506

ISSUED TO: Novant Health, Inc.
Piedmont Imaging, LL.C

Pursuant to G.S. 131E-177(6), the North Carolina Department of Health and Human Services hereby authorizes
the person or persons named above (the certificate holder) to develop the project described below. The certificate
holder shall develop the project in a manner consistent with the representations in the application and with the
conditions contained herein and shall make good faith efforts to meet the timetable contained herein, as
documented by the periodic progress reports required by G.S. 131E-189(a). The certificate holder shall not
exceed the maximum capital expenditure amount specified herein during the development of this project, except
as provided by G.S. 131E-176(16)e. The certificate holder shall not transfer or assign this certificate to any other
person except as provided in G.S. 131E-189(c). This certificate is valid only for the scope, physical location, and
person(s) described herein. The Department may withdraw this certificate pursuant to G.S. 131E-189 for any of
the reasons provided in that section.

SCOPE: Replace a dedicated breast MRI scanner with a general use MRI scanner and
relocate it to Novant Health Imaging Piedmont/ Forsyth County

CONDITIONS: See Reverse Side

PHYSICAL LOCATION: Novant Health Imaging Piedmont
185 Kimel Park Drive
Winston-Salem, NC 27103

CAPITAL EXPENDITURE: $2,042,650

TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: January 2, 2023

This certificate is effective as of August 27, 2022

Pichtatn Q%M

Micheala Mitchell, Chief
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CONDITIONS:

1. Novant Health, Inc. and Piedmont Imaging, LLC (hereinafter certificate holders)
shall materially comply with all representations made in the certificate of need
application.

2.  The certificate holders shall acquire no more than one replacement fixed MRI
scanner to be located at Novant Health Imaging Piedmont.

3.  Upon completion of the project, Novant Health Imaging Piedmont shall have no more
than three fixed MRI scanners.

4. Progress Reports:

a. Pursuant to G.S. 131E-189(a), the certificate holders shall submit periodic reports on
the progress being made to develop the project consistent with the timetable and
representations made in the application on the Progress Report form provided by the
Healthcare Planning and Certificate of Need Section. The form is available online at:
https://info.ncdhhs.gov/dhsr/coneed/progressreport.html.

b.  The certificate holders shall complete all sections of the Progress Report form.

c¢.  The certificate holders shall describe in detail all steps taken to develop the project
since the last progress report and should include documentation to substantiate each
step taken as available.

d.  The first progress report shall be due on January 2, 2023.

5.  The certificate holders shall not acquire as part of this project any equipment that is
not included in the project’s proposed capital expenditures in Section Q of the
application and that would otherwise require a certificate of need.

6. No later than three months after the last day of each of the first three full fiscal years
of operation following initiation of the services authorized by this certificate of need,
the certificate holders shall submit, on the form provided by the Healthcare Planning
and Certificate of Need Section, an annual report containing the:

a Payor mix for the services authorized in this certificate of need.

b. Utilization of the services authorized in this certificate of need.

c. Revenues and operating costs for the services authorized in this certificate of
need.

d. Average gross revenue per unit of service.

e. Average net revenue per unit of service.

f. Average operating cost per unit of service.

7.  The certificate holders shall acknowledge acceptance of and agree to comply with all
conditions stated herein to the Agency in writing prior to issuance of the certificate of
need.

A letter acknowledging of and agreeing to comply with all conditions stated in the
conditional approval letter was received by the Agency on &.
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Timetable
. Date
Milestone mm/ddAryyy
1 | Financing Obtained 10/01/2022
2 | Drawings Completed 11/01/2022
4 | Construction / Renovation Contract(s) Executed 11/30/2022
5 .25% of Construction / Renovation Completed (25% of the cost is 01/15/2023
in place)
6 | 50% of Construction / Renovation Completed 03/15/2023
7 | 75% of Construction / Renovation Completed 06/15/2023
8 | Construction / Renovation Completed 09/15/2023
9 | Equipment Ordered 12/15/2023
10 | Equipment Installed 08/31/2023
11 | Equipment Operational 09/15/2023
14 | Services Offered 10/01/2023
15 | Medicare and / or Medicaid Certification Obtained 11/01/2023
16 | Facility or Service Accredited 06/01/2024
17 | First Annual Report Due* 01/02/2025
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Exhibit F

Department of Health and Human Services
Division of Health Service Regulation

o s

for
Project ID #: F-11990-20
FID #: 200894

ISSUED TO:  Presbyterian Breast Center, LLC
Novant Health, Inc.

Pursuant to G.S. 131E-177(6), the North Carolina Department of Health and Human Services hereby authorizes
the person or persons named above (the certificate holder) to develop the project described below. The certificate
holder shall develop the project in a manner consistent with the representations in the application and with the
conditions contained herein and shall make good faith efforts to meet the timetable contained herein, as
documented by the periodic progress reports required by G.S. 131E-189(a). The certificate holder shall not
exceed the maximum capital expenditure amount specified herein during the development of this project, except
as provided by G.S. 131E-176(16)e. The certificate holder shall not transfer or assign this certificate to any other
person except as provided in G.S. 131E-189(c). This certificate is valid only for the scope, physical location, and
person(s) described herein. The Department may withdraw this certificate pursuant to G.S. 131E-189 for any of
the reasons provided in that section.

SCOPE: Relocate diagnostic center to new site within the county, replace some
existing equipment, and add additional mammography equipment and an
ultrasound unit/ Mecklenburg County

CONDITIONS: See Reverse Side

PHYSICAL LOCATION: Novant Health Presbyterian Breast Center
1701 Ambherst Place
Charlotte, NC 28204

CAPITAL EXPENDITURE: $12,198,260

TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: April 1, 2022

This certificate is effective as of May 27, 2021

Lisa Pittman, Acting Chief, CON





Exhibit F
CONDITIONS:

1. Presbyterian Breast Center, LLC and Novant Health, Inc. (hereinafter certificate holder) shall
materially comply with all representations made in the certificate of need application.

2. The certificate holder shall relocate Presbyterian Breast Center, an existing diagnostic center,
to a new site within Mecklenburg County, replace some existing equipment (one
mammography unit, two ultrasounds and one bone density unit), and add two additional
mammography units and one ultrasound unit.

3. Progress Reports:

a. Pursuant to G.S. 131E-189(a), the certificate holder shall submit periodic reports on the
progress being made to develop the project consistent with the timetable and
representations made in the application on the Progress Report form provided by the
Healthcare Planning and Certificate of Need Section. The form is available online at:
https://info.ncdhhs.gov/dhsr/coneed/progressreport.html.

b. The certificate holder shall complete all sections of the Progress Report form.

c¢. The certificate holder shall describe in detail all steps taken to develop the project since the
last progress report and should include documentation to substantiate each step taken as
available.

d. Progress reports shall be due on the first day of every fourth month. The first progress
report shall be due on April 1, 2022. The second progress report shall be due on August 1,
2022, and so forth.

4. The certificate holder shall not acquire as part of this project any equipment that is not included
in the project’s proposed capital expenditures in Section Q of the application and that would
otherwise require a certificate of need.

5. The certificate holder shall develop and implement an Energy Efficiency and Sustainability
Plan for the project that conforms to or exceeds energy efficiency and water conservation
standards incorporated in the latest editions of the North Carolina State Building Codes.

6. No later than three months after the last day of each of the first three full fiscal years of
operation following initiation of the services authorized by this certificate of need, the certificate
holder shall submit, on the form provided by the Healthcare Planning and Certificate of Need
Section, an annual report containing the:

Payor mix for the services authorized in this certificate of need.

Utilization of the services authorized in this certificate of need.

Revenues and operating costs for the services authorized in this certificate of need.
Average gross revenue per unit of service.

Average net revenue per unit of service.

Average operating cost per unit of service.

mean T

7. The certificate holder shall acknowledge acceptance of and agree to comply with all conditions
stated herein to the Agency in writing prior to issuance of the certificate of need.

A letter acknowledging acceptance of and agreeing to comply with all conditions stated in the
conditional approval letter was received by the Agency on April 30, 2021.



https://info.ncdhhs.gov/dhsr/coneed/progressreport.html
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Exhibit F

Timetable
. Date
Milestone mm/dd/yyyy
1 | Drawings Completed 3/11/2022
2 | Construction / Renovation Contract(s) Executed 9/12/2022
3 | 25% of Construction / Renovation Completed (25% of the cost is in place) 11/28/2022
4 | 50% of Construction / Renovation Completed 02/27/2023
5 | 75% of Construction / Renovation Completed 05/22/2023
6 | Construction / Renovation Completed 08/14/2023
7 | Equipment Ordered 06/05/2023
8 | Equipment Installed 08/14/2023
9 | Equipment Operational 09/11/2023
10 | Building / Space Occupied 09/25/2023
11 | Licensure Obtained 10/02/2023
12 | Services Offered 01/01/2024
13 | First Annual Report Due* 04/01/2027
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From: Mckillip, Mike

To: Stancil, Tiffany C; Waller, Martha K

Cc: Mitchell, Micheala L

Subject: FW: [External] No review letter for Novant Health and Novant Health-Norfolk, LLC
Date: Wednesday, July 2, 2025 5:09:34 PM

Attachments: July 2 CON letter.pdf

Please assign this no review letter request to Crystal because I’'m mad at her right now. Kidding!
Who could stay mad at Crystal? But seriously, let’s have Crystal do it. Thanks.

Michael McKillip
Team Leader, Certificate of Need
Division of Health Service Regulation, Healthcare Planning and Certificate of Need

NC Department of Health and Human Services

Office: 919-855-3877 (I am in the office on Wednesday and Friday, and can best be
reached by email on Monday, Tuesday and Thursday.)

mike.mckillip@dhhs.nc.gov

809 Ruggles Drive, Edgerton
2704 Mail Service Center
Raleigh, NC 27699

NCDHHS provides essential services to improve the health, safety and well-being of all North
Carolinians. Learn more about NCDHHS initiatives and priorities.

NCMEDICAID

FOR MORE PEOPLE

Health coverage for
more North Carolinians.

Medicaid.nc.gov

Learn more at Medicaid.nc.gov.
Twitter | Facebook | YouTube | LinkedIn

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to
third parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise
confidential information, including confidential information relating to an ongoing State procurement effort is prohibited by
law. If you have received this e-mail in error, please notify the sender immediately and delete all records of this email.

From: Denise Gunter <denise.gunter@nelsonmullins.com>

Sent: Wednesday, July 2, 2025 4:40 PM

To: Stancil, Tiffany C <Tiffany.Stancil@dhhs.nc.gov>; Waller, Martha K <martha.waller@dhhs.nc.gov>
Cc: Hale, Gloria <gloria.hale@dhhs.nc.gov>; Mckillip, Mike <mike.mckillip@dhhs.nc.gov>

Subject: [External] No review letter for Novant Health and Novant Health-Norfolk, LLC

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the


mailto:mike.mckillip@dhhs.nc.gov
mailto:Tiffany.Stancil@dhhs.nc.gov
mailto:martha.waller@dhhs.nc.gov
mailto:Micheala.Mitchell@dhhs.nc.gov
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NELSON MULLINS NELSON MULLINS RILEY & SCARBOROUGH LLP
380 Knollwood Street

) Suite 530
Denise M. Gunter Winston-Salem, NC 27103
Attorney
T: (336) 774-3322 T: (336) 774-3300 F: (336) 774-3299
denise.gunter@nelsonmullins.com nelsonmullins.com

July 2, 2025
Via E-mail

Micheala Mitchell, Chief

Healthcare Planning and Certificate of Need Section
North Carolina Department of Health and Human Services
Division of Health Service Regulation

809 Ruggles Drive

Raleigh, North Carolina 27603

RE: Novant Health, Inc. and Novant Health-Norfolk, LLC
Business # 1341
Statewide

Dear Ms. Mitchell:

| am writing to notify the Agency of a change in the indirect ownership structure of
Novant Health-Norfolk, LLC. The Agency may recall that in November 2022, | notified
the Agency that Novant Health, Inc. (“Novant Health”) planned to contribute its outpatient
imaging assets to a newly formed joint venture entity, Novant Health-Norfolk, LLC. A
copy of the relevant correspondence is attached hereto as Exhibit A.

Novant Health owns 50.1% of Novant Health-Norfolk, LLC. Norfolk Intermediate
Holdings, LLC owns the remaining 49.9% of Novant Health-Norfolk, LLC. Norfolk
Management Services, LLC is the indirect parent of Norfolk Intermediate Holdings, LLC.
At the present time, two Novant Health subsidiaries collectively own approximately 28%
of Norfolk Management Services, LLC, and an unrelated third party (along with other
management holders) own the remaining approximately 72% of Norfolk Management
Services, LLC. In connection with the proposed transaction (the “Transaction”), Novant
Health and a new, unrelated third party will create a new limited liability company (the
“New HoldCo”) that will purchase 100% of the outstanding equity interests Norfolk
Management Services, LLC. The New HoldCo will be owned 50.1% by Novant Health
and 49.9% by the new, unrelated third party. The direct ownership interests in Novant
Health-Norfolk, LLC will not change as a result of the proposed transaction (the
“Transaction”), with Novant Health continuing to own 50.1% and Norfolk Intermediate
Holdings, LLC continuing to own the remaining 49.9%. As a result of the Transaction,

CALIFORNIA | COLORADO | DISTRICT OF COLUMBIA | FLORIDA | GEORGIA | ILLINOIS | MARYLAND | MASSACHUSETTS | MINNESOTA
NEW YORK | NORTH CAROLINA | OHIO | PENNSYLVANIA | SOUTH CAROLINA | TENNESSEE | TEXAS | VIRGINIA | WEST VIRGINIA
4911-0055-4322 v.1





Micheala Mitchell
July 2, 2025
Page 2

New HoldCo will become the indirect 100% owner of Norfolk Intermediate Holdings, LLC
(through direct ownership of 100% of Norfolk Management Services, LLC by one or more
Novant Health subsidiaries).

The Transaction does not involve the development or acquisition of any new
institutional health services as defined in the CON Law. As shown in the authorities found
in Exhibit A, the Agency has long held that the acquisition of membership interests in an
LLC does not require a CON. See also N.C. Gen. Stat. § 131E-176(16)a.-v.(definition
of new institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression
of one thing means the exclusion of others; thus, “when a statute lists the situations to
which it applies, it implies the exclusion of situations not contained on the list.”); Jackson
v. A Women’s Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998) (internal
citations omitted) (“[W]here a statute is explicit on its face, the courts have no authority to
impose restrictions that the statute does not express contain.”).

Accordingly, we respectfully request that the Agency issue its written determination
that the foregoing Transaction does not require CON review. Please let me know if you
need additional information or have any questions. Thank you for your time and
consideration.

With best personal regards.

Sincerely,

W Atz

Denise M. Gunter

Enclosure

4911-0055-4322 v.1






Report Message button located on your Outlook menu bar on the Home tab.

Good afternoon,

I hope allis well. Attached for processing is a no review letter for Novant Health. Could you
please let me know that you’ve received this?

| hope everyone has a safe and happy Fourth of July.

Thanks.

DENISE M. GUNTER PARTNER
denise.gunter@nelsonmullins.com

She/Her/Hers

THE KNOLLWOOD | SUITE 530

380 KNOLLWOOD STREET | WINSTON-SALEM, NC 27103
T 336.774.3322 F 336.774.3299

NELSONMULLINS.COM VCARD VIEW BIO

Confidentiality Notice

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.
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